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CURRENT TOPICS 


Mr. Ronald Powell 


WE wish Mr. RonaLpD PowELL happiness on his retirement 
from the post of Metropolitan Police Magistrate. He has 
been a familiar figure on the Bench since 1924 and has sat 
at Tower Bridge, Greenwich, Woolwich, Westminster, 
Lambeth and Marylebone. His work has been in keeping 
with the best traditions of the metropolitan magistracy— 
efficient, kindly, unobtrusive, and never offering any opening 
to Press sensationalism or any other kind of vulgarity. 
Mr. Powell was only thirty-six when he was first appointed 
amagistrate. He is the son of the late Arthur Powell, K.C., 
and was educated at Winchester and New College, Oxford. 
He was called to the Bar in 1914 and served in the Hampshire 
Regiment in the 1914-18 war. 


Pedestrian Crossings 


THE question when and where it is safe to cross the road 
is a matter of life and death. Government committees’ 
reports on the possibility of solving the problem or mitigating 
its worst evils have tended towards cautious compromise. 
The most recent of them, that of the Committee on Road 
Safety, published on 19th February, does not depart from 
this tradition. It is satisfactory to note that they consider 
that pedestrian crossings should be retained where customary 
and reasonable, in spite of ambiguity in the regulations and 
difficulties of enforcement, that pedestrian light signals should 
be introduced where practicable, and that a pedestrian who 
has properly started to cross at a controlled crossing in 
accordance with a police or lights signal should retain his 
precedence until he has completed the crossing. Cautious 
recommendations are made that propaganda should encourage 
signals by pedestrians of their intention to cross at uncontrolled 
crossings and that it is “‘ worthy of research” whether there 
should be a suitable marking at a specified distance from the 
approach side of an uncontrolled crossing, to warn drivers in 
advance and also to show that it is unsafe to step off the 
pavement when a vehicle is between the marking and the 
crossing. It is also suggested that the penalty for breach of 
the regulations be increased from 403. to {5. The MINISTER 
OF TRANSPORT, replying to a Parliamentary question (see 
p. 150, post), has indicated that amendments to the regulations 
are being prepared as a result of the committee’s report, 
and there is no doubt that clarification of existing regulations 
is urgent. 


The Preservation of Trees and Woodlands 


OncE a tree preservation order under the Town and 
Country Planning Act, 1947, has been made by a local 
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planning authority and confirmed by the Minister, trees and 
woodlands covered by the order may not be felled without 
consent. A memorandum issued by the Ministry of Town 
and Country Planning indicates in what circumstances tree 
preservation orders should be made and when consent to fell 
should be given or refused. The main considerations which 
local planning authorities are asked to bear in mind are the 
effect of felling on the appearance of the countryside, the 
welfare of woodlands, the need for timber and for food 
production, and the liability to pay compensation in certain 
cases in which permission to fell is refused. Landowners are 
encouraged to seek agreement with local planning authorities 
on a plan of felling operations, thus facilitating the adminis- 
tration of tree preservation orders and enabling general 
permission for felling to be given on the basis of the plans. 
The memorandum emphasises that the interests of good 
forestry and the appearance of the countryside in the long run 
will seldom clash. Where, however, there is a danger of a 
short-term clash of interests, it is suggested that the solution 
will be found in a special plan of operations for the felling and 
replanting of the woodland which may defer the felling of 
certain areas otherwise ripe for felling until others have 
grown sufficiently. In making and opefating the orders 
local planning authorities are asked to bear in mind that no 
action will be agreed which would seriously interrupt the 
flow of supplies of timber. The first principle underlying the 
payment of compensation is that, while woodlands are a 
commercial crop from which the owner is entitled to benefit, 
so that refusal of permission to fell will normally call for 
compensation, owners of woodlands have a duty to practise 
good forestry and not to deface the countryside. Therefore, 
as the memorandum points out, compensation should not be 
paid in cases where felling would be an act of bad forestry or 
vandalism. The second principle is that single trees and 
groups of trees usually have no commercial background, and 
refusal of permission to fell ought not in general to call for 
compensation. 


Costs of Appeal in Tax Cases 


SHOULD costs of appeal in tax cases be allowed as a charge 
for taxation purposes ? Ina pamphlet issued by the Federation 
of British Industries, setting out the text of certain submissions 
on taxation matters made by the Federation to the Chancellor 
of the Exchequer, it is stated that a recent legal decision has 
settled that such legal costs are not at present allowable for 
tax purposes, the reference presumably being to the House of 
Lords majority decision in Smiths’ Potato Crisps (1929), Ltd. 
v. Inland Revenue Commissioners (1948), 92 Sot. J. 527, from 
which Viscount Simon and Lorp Oaksey dissented. In the 
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view of the Federation the cost of taking an appeal to the 
courts on a taxation question ought to be allowed in the tax 
computation, and they point out that the proposal is unlikely 
to encourage frivolous litigation since the taxpayer would 
still be spending approximately half the sum in question out 
of his own pocket. 
Courts-Martial 

THE deferment of putting into effect the main recommenda- 
tions of the Lewis Committee on Army and Air Force Courts- 
Martial until the completion of an inquiry into naval courts- 
martial was announced by the Minister of Defence on 
23rd February. The new committee is to act under the 
chairmanship of Mr. Justice PILCHER, and to report without 
delay, so that a decision on major legislation affecting the three 
services can soon be taken. Mr. ALEXANDER gave an under- 
taking to introduce legislation on any major changes affecting 
all three services in the lifetime of the present Parliament. 
He added that certain important interim recommendations 
of the Lewis Committee had already been adopted, in particular 
the proposals for changes in the status and functions of the 
Judge Advocate-General. Certain of the new features proposed 
by the Lewis Committee already formed part of the naval 
courts-martial system, he said. Among the outstanding 
recommendations are the creation of a courts-martial appeal 
court, the reconstitution of courts-martial with civilian judge 
presidents, and unanimity of findings. It is true, as 
Mr. Alexander stated, that the circumstances of life and service 
in the Navy are widely different from those in the other two 
services, and also that it is desirable as far as possible to apply 
the same principles to all three services. It is, however, not 
easy to see why the application of just principles to two 
services should be delayed. The reason that it is necessary 
first to inquire into the question how far those principles can 
be applied to a third service, seems, on the face of it, to be 
inadequate. 

Actions for Libel 

IF one has been libelled, according to the ATTORNEY- 
GENERAL at a luncheon of the Newspaper Society on 22nd 
February, it is best not to advertise the fact by bringing a 
lawsuit about it. One should put a good face on it, he said, 
and have confidence that one’s good name would survive any 
attempted defamation. If that were true, it would be in the 
interests of good government to prohibit all actions for libel, 
as serving no useful purpose and perhaps only rousing evil 
passions. The truth is that a libel is a permanent record of a 
statement which is calculated to bring the person defamed into 
hatred, ridicule or contempt, and the law makes such a 
permanent record actionable without proof of special damage. 
No doubt those who are always in the public eye, like eminent 
politicians and actors, can have confidence that their good 
name will survive any attempted defamation, but the law 
was made for the common man, whose name is unknown 
except when some mischievous person writes or prints a 
defamatory statement concerning him. Mud sticks, and it is 
often necessary to have it publicly scraped off by the person 
who threw it. The advice given to members of the Newspaper 
Society by Sir Hartley Shawcross may be suitable, therefore, 
to the circumstances of the persons among whom he moves. 
It is, however, hardly the sort of advice that a solicitor would 
care to give to a butcher, for example, who complained 
that a newspaper stated that he had sold bad meat. 


Public Service Panels 


WE understand from the “City Notes” in The Times 
(22nd February) that steps are now being taken to renovate 
the lists kept by the Treasury and the Bank of England of 
people in businesses and professions and other walks of life 
who are suitable for the undertaking of various public duties. 
It seems that the institution and renovation of the lists have 
no connection whatever with seeking recruits for actual civil 
service appointments, but it is a fact that whole-time and 
paid appointments, according to The Times, have been men- 
tioned. The immense extension of government work in 
recent years makes it necessary also to extend the search for 
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talent. It is clear that the ordinary civil service examination 
system is not adequate to the situation. On the other hand, 
any other system of searching for talent is open to obvious 
abuses, and should only be made through properly accredited 
organisations, such as, for example, The Law Society in the 
case of solicitors. If it is true, as ‘City Notes”’ suggests, that 
“the amount of work being created . . . is steadily out- 
stripping the human resources available to do it,” it is all the 
more essential that such human resources as are available 
should be of the highest possible quality, and at least 
equivalent to the human resources which prefer private 
practice. 
“ Rational” Spelling 

First on the Order Paper in the House of Commons 
proceedings for 11th March is a Bill ‘“‘ to set up a committee 
to introduce a rational system of spelling with a view to 
making English a world language and to eliminate unnecessary 
drudgery and waste of time at school.” It is entitled ‘‘ The 
Spelling Reform Bill” and it proposes to set up a committee 
consisting of the Home Secretary, the Secretary of State for 
Scotland, and the Minister of Education, and an English 
spelling advisory council with a membership of twenty-four, 
who jointly are to draw up and publish a scheme for rational 
spelling by the end of 1950. If Parliament approves the 
scheme the Bill provides that rational spelling and no other 
should be taught in all schools. It is also to be used exclusively 
in Acts of Parliament, Statutory Instruments, court records, 
the official reports of both Houses of Parliament, statutory 
advertisements, and all displayed advertisements regulated 
under the Town and Country Planning Act, 1947. It is 
also proposed that the copyright in all literary works published 
for the first time should cease to subsist unless rational spelling 
is used. The assumption underlying the Bill is that it is 
useless drudgery and waste of time learning to spell correctly. 
We venture to submit that those who can spell correctly 
could never have spent less time than they did in learning to 
do so, whatever the system, and those who cannot spell 
correctly will never learn how to do so, whatever the system. 
Spelling correctly depends, not on useless drudgery, but on 
the possession of a good visual memory and on a sufficiency 
of reading, and those who have neither will not be helped 
by any amount of simplification. Rational spelling is the 
spelling that we have and are used to. Both as lawyers and 
as human beings we may well shudder at the prospect of 
being known in the future as ‘‘solissituz and offissuz of the kot” 
or of having to learn the “‘lor of ril proppitior bils of ekstchenj.”’ 


' Recent Decisions 


In Steamship Induna Co., Ltd. v. British Phosphate 
Commissioners, on 14th February (The Times, 15th February), 
SELLERS, J., held that the exceptions clause in a charter- 
party applied to any cause beyond their control, even though, 
without the knowledge of either party, that cause was already 
in existence at the time when the contract was made, as when 
a New Zealand law prohibited discharge between 9 p.m. and 
8 a.m. and made the discharge of 1,500 tons a day physically 
impossible. 

In Lavender v. Diamints, Ltd., on 22nd February (p. 147 
of this issue), the Court of Appeal (TUCKER and SINGLETON, 
L.JJ., and Birkett, J.) held that a window cleaner who in 
the course of his work was required to go on an asbestos roof 
of a factory was entitled to damages for injuries resulting to 
him from falling through the roof when it collapsed, on the 
ground that the owners of the factory had been guilty of a 
breach of duty under s. 26 (1) of the Factories Act, 1937, to 
provide so far as is reasonably practicable safe means of 
access to every place at which any person has at any time to 
work. 

On 23rd February (The Times, 26th February), BARNARD, J., 
held that where a testator destroyed his will in the mistaken 
belief that his subsequent marriage had revoked it, it had only 
been revoked conditionally, and therefore it remained a 
subsisting testamentary document and a copy should be 
admitted to probate. 
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APPROPRIATION TO SETTLED SHARES OF RESIDUE 


It is well established that irustees have, under the general 
law, a power virtute offictt to appropriate authorised invest- 
ments in satisfaction of settled shares in a residuary estate 
or in any given trust fund, even though the trust instrument is 
silent on the point. The decision in Re Nickels [1898] 1 Ch. 630 
may perhaps be taken as having finally confirmed the 
existence of such a power. 

In Re Nickels it was particularly contended that an 
appropriation to a settled share of residue, made without the 
consent of the beneficiaries and without any express power in 
the will, required the sanction of the court ; and a passage 
from Lewin on Trusts suggesting that where infants are 
concerned appropriation should not be made out of court 
was cited in support of this view. But Stirling, J., while 
agreeing that this might be sound advice, clearly indicated 
that if such an appropriation was in fact made without the 
court’s sanction, it was not for this reason bad. Trustees’ 
power of appropriation to settled shares was further upheld 
in various later cases, such as Re Beverly [1901] 1 Ch. 681, 
at p. 688, and Re Wragg {1919} 2 Ch. 58 (the latter relating 
to the appropriation of land), and in these two cases the court 
made a general declaration in favour of the power as a matter 
of law, without requiring to approve a particular scheme. 
It is clear therefore that where an obviously fair division can 
easily be made, there is no necd to seek the court’s sanction, 
though this may be advisable if it is proposed to appropriate 
investments of uncertain value, e.g., sharesina private company. 

It seems clear also that the consent of the life tenant of a 
settled share is not an essential condition for a valid appro- 
priation under the general law. There is no indication in 
Re Nickels that such consent had been obtained—at any rate 
expressly—or that the court considered it to be necessary ; 
while in Re Beverly, at p. 688, the trustees of the settled shares 
(being in fact the same persons as the executors of the will in 
question) are referred to as the consenting parties. A still 
more obvious inference from the above and other decisions 
is that the consents of reversioners are not essential. In 
practice, however, it is naturally desirable in most cases to 
submit a proposed scheme of appropriation for the life tenant’s 
approval, and in fact the more parties whose approval can be 
obtained the better. 

A prime condition for a valid appropriation to settled shares 
under the general law (apart from the elementary requirement 
of fairness) is that the investments should be authorised by 
law or under the terms of the trust instrument—a point which 
was emphasised in Re Beverly and Re Craven {1914} 1 Ch. 358. 
In the latter case it was decided that investments merely 
held under a power to postpone conversion, as part ofa 
testator’s original estate, not being otherwise authorised, 
could not be validly appropriated. On the other hand it 
appears from Re Brooks (1897), 76 L.T. 771, following a 
decision of the House of Lords in the Scottish case of Fraser v. 
Murdoch (1881), 6 App. Cas. 855, that investments held under 
a power of permanent retention, even though not ‘otherwise 
authorised, can be treated as authorised for the purpose of 
appropriation. These two cases were discussed and distin- 
guished in Re Craven, and the distinction thus made between 
the two types of power under which original investments of a 
testator may be held, though clear in principle, is not always 
easy to apply to the language of individual wills. 

The statutory power of appropriation given to personal 
representatives by s. 41 of the Administration of Estates Act, 
1925, does not prejudice any other power of appropriation 
conferred by law or by the will of tne deceased—s. 41 (6). 
Trustees’ inherent power of appropriating authorised invest- 
ments to settled shares of residue may therefore still be 
exercised independently of the section, and irrespectively of 
whether they are also personal representatives. In relation 
to settled shares the only purpose which may be served by 
relying on this statutory power is that it enables unauthorised 
investments forming part of the original estate to be appro- 
priated. The terms of subs. (1) and particularly para. (ii) 
of that subsection indicate that this may be done, and under 


subs. (2) any investments so appropriated may thereafter be 
treated as authorised. But if the section is invoked for this 
purpose, the life tenant’s consent will be necessary under 
subs. (1) (ii) (unless there are separate trustees of the settled 
share in question, when their consent will suffice) ; and some 
caution will be advisable, for subs. (5) expressly requires that 
regard be paid to the rights of parties whose consent is not 
necessary, so that the interests of reversioners must be taken 
into account ; while subs. (6) preserves all trusts for sale, etc., 
applying to the appropriated property. As the powers of 
s. 41 cannot be exercised by trustees unless they are also 
personal representatives, it seems doubtful whether even those 
who are both executors and trustees of a will can exercise 
them when they have completed administration and are holding 
the residue purely as trustees. 

While the law on powers of appropriation to settled shares 
is in general fairly clear, the question whether the terms of 
the will or trust instrument do in fact create severable settled 
shares is sometimes rather difficult. No problem arises where 
a testator directs a given share of his residuary estate to be 
held on trust to pay the income thereof to A for life with further 
trusts on A’s death; or where he gives his residuary estate 
to A, B and C in equal shares and subsequently settles such 
shares. Even if trusts are declared of several ‘“ undivided ” 
shares of residue, as was the case in Re Nickels, supra, there 
is no bar to appropriation. In all such cases there is an 
immediate disposition of shares in the corpus of the estate, 
to which appropriation can properly be made. 

The difficulty occurs when the initial gift is of shares in 
income only, as, for example, when a testator gives the 
income of his residuary estate to A, B and C equally for their 
respective lives and then directs that on the death of each 
life tenant one-third of the capital shall be held on trust for 
his issue. Wills drawn on these lines are not so uncommon 
as could be wished. In such cases there is no express 
disposition of any share in the corpus until the death of a 
life tenant, and the question therefore arises whether the 
estate can properly be treated as severed into three settled 
shares during the joint lives of the life tenants. Sometimes, 
in spite of an initial gift of income of the above type, it is 
possible to spell out of the will an intention that there should 
be settled shares. But in the absence of any assisting context 
it seems doubtful if an appropriation as between settled shares 
can properly be made in such cases without the consents of 
all parties. It is fairly clear at any ,rate that the life 
tenants cannot be compelled without their consents to accept 
the income of a severed share instead of what the will gives 
them—an undivided share in the income of the whole estate. 
The distinction between these two kinds of interest was 
insisted upon in Macculloch v. Anderson |1904) A.C. 55, 
and although this was a Scottish appeal the point seems to be of 
general application. Even if the consents of all the life 
tenants can be obtained it is at least doubtful whether an 
appropriation would bind the reversioners interested in 
each share without their consents also, since they might object 
to it (perhaps successfully) as having been made before the 
time at which any share in the corpus was properly severable 
under the terms of the will. 

An important point is the date at which investments 
should be valued for this purpose. In all normal cases 
it appears that the date of valuation should be that at 
which the appropriation is actually made, or one as near 
thereto as practicable. The appropriations upheld by the 
court in Re Richardson {1896} 1 Ch. 512, and Re Nickels, supra, 
were based on values current at the time when they were made ; 
and this rule of valuation was expressly approved by Swinfen 
Eady, L.J., in Re Charteris [1917] 2 Ch. 379, at p. 386. It is 
indeed and generally accepted that an appropriation 
must be regarded as a sale of the appropriated property. 
Viewed in this light, suggestions that investments should be 
valued at the date when the legacy or share about to be 
appropriated became vested or severable cease to seem 
plausible, H. B. W. 
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COUNTY COURTS: DECLARATIONS AND INJUNCTIONS 


THE rules regarding relief which may be obtained by way of 
declaration and injunction in a county court appear to be 
very similar, and it is often suggested that the county court 
has no jurisdiction to entertain a claim for a declaration 
or_an injunction where no sum of money is claimed ; indeed, 
this is stated in so many words in the notes to s. 40 of the 
County Courts Act, 1934, and to s. 45 of the Supreme Court 
of Judicature (Consolidation) Act, 1925, in the “ County 
Court Practice.’’ It is submitted, however, that there is 
a very important exception to this rule in cases where the 
declaration or injunction asked for is in respect of rights or 
liabilities arising under the Kent Restrictions Acts. 

The most obvious reason for the rule is that if a simple 
claim for a declaration or an injunction alone were allowed 
it would be possible to bring all kinds of claims which could 
not normally be entertained by the county courts within 
their jurisdiction. By insisting that a declaration can only 
be asked for in conjunction with a money claim, the normal 
limits of the county courts’ jurisdiction can be easily defined 
and adhered to even in the somewhat nebulous field of claims 
where a declaratory judgment is sought. But an examination 
of the judgments in the two leading cases on this question 
(R. v. Cheshire County Court Judge {1921| 2 K.B. 694 and 
De Vries v. Smallridge {1928} 1 K.B. 482) makes it clear that 
the reasons for the rule lie even deeper than this. In the words 
of Lord Sterndale, M.R., in the first of these two cases 
(at p. 700): “I think it follows, that the declaration or the 
injunction can only be granted where there is an action such 
as is described in s. 56 of the County Courts Act, 1888, and 
where the plaintiff has established a right to relief in that 
action. Ifthe declaration or the injunction is merely ancillary 
to the other relief, as I think it is, then you must have established 
the right to the other relief in the action.”” In the second 
case Atkin, L.J., said (at p. 488): “ If there is a money claim 
within the jurisdiction of the court, then no doubt the court 
can give ancillary relief by way of declaration or injunction, 
but if there is no money claim at all, then the court has no 
jurisdiction to give that relief.”” In other words the jurisdic- 
tion of the county court to give this type of relief only arises 
in conjunction with and as a result of the money claim, 
and where there is no money claim the jurisdiction cannot 
arise. It is important to notice that in both these cases the 
learned lords justices were dealing with s. 560f the County Courts 
Act, 1888: “ All personal actions, where the debt, demand, 
or damage claimed is not more than £100 whether on balance 
of account or otherwise may be commenced in the county 
court and all such actions shall be heard and determined in 
a summary way according to the provisions of this Act.” 
This section has now been replaced by s. 40 (1) of the County 
Courts Act, 1934: ‘A county court shall have jurisdiction 
to hear and determine any action founded on contract or on 
tort where the debt, demand or damage claimed is not more 
than £200 whether on balance of account or otherwise.” 
It is submitted that this alteration does not affect the authority 
of R. v. Cheshire County Court Judge or De Vries v. Smallridge, 
supra, in any way. The substitution of actions founded on 
contract or on tort for “‘ personal actions ’’ would not, it is 
thought, affect the position, and it is clear that the rule that 
a claim for a declaration or an injunction in the county court 
must be accompanied by a money claim depends upon two 
factors: (1) there is no power to grant such relief except 
as ancillary relief to a money claim; (2) the money claim 
must be within the £200 limit. It is also worth noting that, 
where a claim has been made without specifying the amount 
claimed, it has been held that the county court judge has 
power to amend by inserting an appropriate amount within 
his jurisdiction (see Farmer v. Upton (1930), 46 T.L.R. 252, 
and Legon v. Count [1945] K.B. 391). 

The Rent and Mortgage Interest Restrictions Act, 1920, 
s. 17 (2), reads: “A county court shall have jurisdiction to 
deal with any claim or other proceedings arising out of this 
Act or any of the provisions thereof, notwithstanding that 


by reason of the amount of claim or otherwise the case would 
not but for this provision be within the jurisdiction of a 
county court, and, if a person takes proceedings under this 
Act in the High Court which he could have taken in the 
county court, he shall not be entitled to recover any costs,” 
and it will be seen that if this subsection does add to the 
jurisdiction of the county court the operative words are “ by 
reason of the amount of claim or otherwise.’ Had the words 
“or otherwise ’’ not been included, this section could clearly 
not have extended the county courts’ jurisdiction to grant an 
injunction or a declaration without an accompanying money 
claim, as the rule that such relief must be ancillary to a money 
claim would presumably still have applied. The rule would 
then have remained as before, subject to the alteration that 
where the claim was founded upon the Rent Acts the money 
claim could exceed the statutory {200 by any amount. But 
it is submitted that the words “or otherwise,” read in 
conjunction with the earlier words “any claim or other 
proceedings,”’ clearly confer upon the county court power 
to grant an injunction or a declaration alone without any 
accompanying money claim if the whole matter is founded 
upon the Rent Acts. Throughout those Acts the county 
court is regarded as the proper forum for the determination 
of disputes for the very obvious reason of saving expense, 
and it certainly seems that in this section the draughtsman 
was clearly using the widest and most all-embracing terms 
he could in order to ensure that no action of whatever nature, 
provided it was founded upon the Acts, could be commenced 
in the High Court without penalties as to costs. In Cloutt 
v. London & Provincial Stores, Ltd. (1926), 161 L.T. News. 48, 
the Court of Appeal held that this section did confer juris- 
diction on the county court to grant an injunction against a 
landlord to prevent him from interfering with a statutory 
tenant. In this case damages were given for trespass, but 
it does not appear from the judgment whether the accom- 
panying claim for damages was regarded as an essential 
preliminary to the injunction. But in Ingram v. Egerton 
(Ist October, 1948, Kingston County Court, unreported) 
the learned county court judge held that he had jurisdiction 
to entertain a claim for a declaration alone, unaccompanied 
by any money claim, where it was admitted that the declara- 
tion claimed related to the rights of the landlord and tenant 
of premises subject to the Rent Acts. 

It appears, therefore, that s. 17 (2) of the Rent and Mortgage 
Interest Restrictions Act, 1920, has in fact extended the 
jurisdiction of the county court and that claims for declarations 
and injunctions alone may in some circumstances be made. 
And it would certainly seem that this form of relief can often 
be a useful method of settling disputes between landlords 
and tenants—for example, where a landlord attempts to 
exclude a tenant from the use of the garden which he has 
always hitherto enjoyed. In such a case it is often very 
difficult to prove a trespass or any damage, and it is very 
unfair and inconvenient for the tenant to have to wait until 
perhaps he is assaulted when trying to get into the garden 
before he can obtain any relief from the court. It is submitted 
that s. 17 (2) gives him the right to ask for a declaration from 
the county court that he is entitled to use the garden without 
any accompanying money claim, and this is plainly the most 
sensible and the easiest way of settling the dispute. A similar 
procedure might well be followed in cases where there is a 
dispute as to the use or joint use of a certain room between 
tenants or between the landlord and tenant of “ controlled ” 
premises. But it is important to remember that if s. 17 (2) 
of the 1920 Act is to apply the proceeding must be one 
“ arising out of the Act or any of the provisions thereof.” 


H. W. S. 





At The Law Society Honours Examination, held in November, 
1948, fourteen candidates obtained second-class honours and 
eleven candidates obtained third-class honours. One hundred 
and five candidates gave notice for examination. 
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A HOUSE DIVIDED AGAINST ITSELF 


For many years it has been well established that it is possible 
for one spouse to desert another even though the parties are 
living under the same roof. The principle was unequivocally 
Jaid down in 1922 in Powell v. Powell [1922] P. 278 by Lord 
suckmaster, and has been followed in many cases since that 
date. In recent years there have been a number of cases in 
which parties living under the same roof with their spouses 
have sought to obtain divorce, and the facts which were 
relied upon as constituting desertion varied widely, from the 
cases where the husband and wife were living in what were 
virtually, in all but name, separate flats in the same house, 
to cases where one of the parties withdrew from the family 
life into the seclusion of a separate room at all times when 
it was not essential for the family to meet together. As so 
often happens when the courts are called upon to decide a 
number of cases in which the facts differ only slightly, certain 
doubts had begun to arise as to where the line was to be 
drawn that divided a set of facts which constituted desertion 
from another very similar set of facts which did not. These 
doubts were aggravated by a number of decisions not on 
desertion directly, but upon the interpretation of ss. 1 (4) 
and 2 (2) of the Summary Jurisdiction (Separation and 
Maintenance) Act, 1925, where the distinction between the 
phrases “ residing with” and “ cohabiting with” had given 
rise to some difficulty and no little confusion. In Hopes v. 
Hopes (1948), 92 Sot. J. 660, the Court of Appeal were called 
upon to consider the problem once again, and after a close 
scrutiny of a long line of authorities enunciated the law with 
great clarity and by so doing resolved the remaining doubts 
and left the law as clear on this point as one could hope for 
it to be. 

The facts in Hopes v. Hopes that are material for the 
purposes of this discussion were these. A husband and wife 
during all the material times were living in the same house, 
and the husband claimed that the wife had deserted him, 
because, more than three years prior to the presentation of the 
petition, the wife had withdrawn to a separate bedroom and 
had done no mending or washing for him, nor had she done 
any separate cooking for him. There had during that time 
been no marital intercourse between the parties and there 
had been frequent quarrels. On the other hand, it was 
proved that the husband always had his meals, which were 
cooked by the wife, in the common dining room with the 
remaining members of the family, and when not in his 
bedroom, to which he said he often repaired for the sake of 
a bit of peace, he shared the rest of the house with the family. 
On these facts one preliminary point arises which it is as well 
to consider. What is the effect on the question of desertion 
of the fact that one spouse refuses the other intercourse ? 
The answer to this question is not difficult and has been well 
established for a long time. In Jackson v. Jackson {1924} 
P. 19, Sir Henry Duke, P., held that this fact by itself did not 
constitute desertion. As he put it, he was not “ aware of 
any case in which it has ever been said that desertion could 
be found upon notional grounds while the parties were living 
together.” Weatherley v. Weatherley {1947| A.C. 628 confirmed 
this view as to the relation between the refusal of intercourse 
and desertion. So that that fact, of itself, takes one no 
further forward, though it is some evidence which, when 
coupled with other evidence, the nature of which it is proposed 
now to discuss, may constitute facts amounting to desertion. 

It is clear that when the object is to establish that desertion 
took place even though the parties were living under the 
same roof something further is needed than to show that the 
parties have ceased to sleep in the same bed. Hopes v. 
Hopes makes clear what it is that must be established in 
addition to this. Bucknill, L.J., in his judgment surveyed 
the previous cases on the point with meticulous care. He 
was of opinion that the most helpful case on the problem was 
Smith v. Smith (1940) P. 49, where the facts were very strong, 
stronger indeed than they will normally be in this type of 


case. There the husband and wife were living in the same 
house and the husband’s mother occupied the whole of the 
basement of that house. After the final quarrel the husband 
left the wife’s bedroom and made his home with his mother 
in the basement. He neither expected nor got any services 
from his wife. There was no physical separation between 
the basement and the rest of the house, but notwithstanding 
that Sir Boyd Merriman (as he then was) came to the 
conclusion that these circumstances were such that it was 
impossible to describe the parties as living together, and 
therefore he held that desertion was proved. The case which 
the court considered went the furthest the other way was 
Driver v. Driver, an unreported case, in which Hill, J., held 
that there was desertion where the husband not only insisted 
on sleeping in a separate room from his wife, but never spoke 
to her, and when she asked him why he treated her thus 
he replied by knocking her down. In this case it did not 
appear that the husband forced his wife to live apart as well 
as sleep apart from him, and Bucknill, L.J., appears to have 
felt some doubt as to the correctness of that decision. It 
may be explained, as he pointed out, by the fact that it is not 
clear from the material that was before the court whether 
there was also a finding of cruelty in that case on account of 
the assault by the husband. A further case upon which the 
court had some doubts was Wanbon v. Wanbon | 1946) 
2 All E.R. 366, where the facts relied upon to constitute 
desertion were these. The wife withdrew from the husband's 
bedroom and thereafter refused to have marital intercourse 
with him; she never said anything to him except to find 
some fault with him, and she refused to cook dinner for him, 
make his bed or do any of her wifely duties. In that case it 
was held that there was desertion even though the parties 
were not only under the same roof, but Were also living 
together in the same household. As Denning, L.J., said in 
his judgment in the present case, referring to Wanbon v. 
Wanbon, if by living in the same household was meant 
‘although living at arm’s length they were still sharing thi 
same living rooms, eating at the same table and sitting by 
the same fire, then I cannot agree with the finding of 
desertion. It is most important to draw a clear line between 
desertion, which is a ground for divorce, and gross neglect or 
chronic discord, which is not.’” That dictum supported by 
others in this case brings us nearer to what constitutes 
desertion in this type of case. It must+be a state of facts 
which can be regarded as the “ factum”’ of desertion as well 
as the “‘ animus.”’ In other words, the parties must be living 
in such a way that it is not stretching the imagination too far 
to say they are living in separate households within the same 
building. Denning, L.J., puts it with a felicity of phrase that 
explains what in practice is required. ‘‘ The husband who 
shuts himself up in one or two rooms of his house and ceases 
to have anything to do with his wife is living separately and 
apart from her as effectively as if they were separated by the 
outer door of a flat. They may meet on the stairs or in the 
passage way, but so they might if each had separate flats in 
one building.”’ 

There remains one further aspect of the law which arose 
from, though it was not directly concerned with, the facts of 
Hopes v. Hopes. It was said at the outset of this article that 
the issue was complicated somewhat by cases which really 
turned upon the interpretation of the Summary Jurisdiction 
(Separation and Maintenance) Act, 1925. The point that 
arose there was one that is of some importance to those 
practitioners who handle cases under this Act before the 
magistrates. It will be remembered that by the Act of 1925 
it became possible for a woman who was living with her 
husband to obtain an order against him, but s. 1 (4) goes on 
to say that the order shall not be enforceable so long as she 
“resides with” him. Section 2 (2) deals with the case where 
the order is granted when the parties are living apart, but 
says that the order shall cease to have effect when the woman 
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“resumes cohabitation’? with her husband. In Evans v. 


Evans [1948] 1 K.B. 175 the Divisional Court held that where 


a husband and wife were living under the same roof in 
circumstances that clearly amounted to two separate house- 
holds and would amount to a state of desertion in the light 
of the principles that have been discussed above the wife on 
obtaining an order against her husband was not entitled to 
enforce it because she was “ residing with’ her husband. 
On the other hand, in Thomas v. Thomas {1948} 2 K.B. 294 
a woman, having been living apart from her husband and 
having obtained an order against him, was held by the 
Divisional Court not to have “ resumed cohabitation ”’ with 
him when she went back under the same roof and she was 
therefore not precluded by s. 2 (2) from enforcing the order. 
In other words, the Divisional Court had interpreted the 
words “ residing with ’’ as meaning “ living under the same 
roof as,” while ‘cohabiting with”’ was interpreted as meaning 
living together in such a way as not to constitute desertion. 
Denning, L.J., in Hopes v. Hopes, went into this apparent 
inconsistency with some care. It was the view of the learned 
lord justice that Evans v. Evans was wrongly decided, for he 
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could see no difference in the meaning of the two expressions ; 
he pointed out that though in those cases the woman was 
residing at her husband’s house she was not residing with 
him. This view was merely obiter, for it was not necessary 
to the decision of Hopes v. Hopes, but it is respectfully 
suggested that this is the most satisfactory view. Were it 
otherwise clear cases of injustice would arise, for a woman 
who took the precaution of leaving her husband for a few days 
while she obtained an order against him could enforce that 
order if she returned to his house later but did not live in the 
same household with him, while the wife who always 
remained inside the house but was otherwise in precisely the 
same situation would be precluded from enforcing her order. 
If Denning, L.J.’s views represent the law whenever a state 
of affairs arises where a husband and wife are living in 
separate households, then a state of desertion exists, provided, 
of course, the necessary animus deserendt is present, and it is 
immaterial both in the Divorce Court and in the magistrate’s 
court whether those households are under one roof or not. 
That too is surely the common sense solution to the problem. 


P. W. M. 


THE ATTORNMENT CLAUSE 


I wrote recently of the advantages that may accrue to a 
mortgagee from the inclusion of an attornment clause in a 
mortgage. A correspondent has since drawn my attention 
to an article on this subject which appeared in the 
Conveyancer, vol. 13, No. 1, at p. 31, in which the learned 
author, Mr. H. R. Gray, seeks to show that the insertion of 
such a clause in a mortgage by way of legal charge, as opposed 
to a mortgage by demise, is without effect. 

Mr. Gray’s argument is that in order for the clause to take 
effect it is necessary that a proper landlord and tenant 
relationship should be created between mortgagee and 
mortgagor, and that the creation of this relationship is 
impossible unless the mortgagee obtains a legal estate out of 
which a tenancy can arise. The steps in this argument are 
as follows :— 

(1) A charge by way of legal mortgage is described as a 
legal estate in s. 1 (4) of the Law of Property Act, 1925, 
but there is nevertheless a distinction between legal estates 
(which, so far as they can now subsist, are set forth in 
téid., s. 1 (1)) and interests or charges in or over land now 
capable of being created at law (which are listed in 1bid., 
s. 1 (2)). The charge by way of legal mortgage falls within 
the latter category. 

(2) A mortgagee by way of legal mortgage has the same 
protection, powers and remedies as a mortgagee by demise 
(tbid., s. 87 (1)), but this provision refers only to rights and 
remedies which are expressly conferred by the Act, and 
does not confer any rights which arise completely outside 
the operation of the Act. 

(3) Pari ratione this provision does not confer upon the 
mortgagee by way of legal mortgage any legal estate in the 
premises. 

(4) Before a mortgagor can attorn tenant to the 
mortgagee, the latter must have a legal estate to which the 
mortgagor can so attorn. 

(5) The attornment clause by itself is insufficient to raise 
the requisite landlord and tenant relationship between 
mortgagee and mortgagor except by estoppel, and there 
can be no estoppel where it appears on the face of the 
instrument itself that the facts, the existence of which one 
party seeks to estop the other from denying, cannot be 
true. 

(6) The mortgagee by way of legal charge having no 
legal estate to which the mortgagor can attorn tenant, 
and this fact being clear from the circumstance of the 
instrument being expressed to be a charge by way of legal 
mortgage, the mortgagor cannot be estopped from denying 
the mortgagee’s rights under an attornment clause. 


(7) An attornment clause in a charge by way of legal 
mortgage is, therefore, ineffective. 

I hope I have done justice to Mr. Gray’s arguments in this 
summarised form. 

There is force in some of these propositions, but in my 
opinion the argument as a whole, when carefully examined, 
is completely unreal. The propositions most open to question 
are those numbered (4) and (5). 

The difficulty in the way of these propositions is that, 
so far from resting on authority, they run clean contrary to 
it. In Morton v. Woods (1868), L.R. 3 Q.B. 658, the dispute 
centred round a distress levied in reliance upon an attorn- 
ment clause in a second mortgage. The first mortgage was by 
way of conveyance of the fee simple, as, of course, was the 
normal practice before 1926, and at the time of the second 
mortgage the legal estate in the mortgaged premises was, 
therefore, outstanding, with the further consequence that the 
mortgagor had no legal reversion to grant to the second 
mortgagee, and the latter no such reversion out of which to 
create a tenancy to support the attornment clause. The 
court found no difficulty in raising a reversion by estoppel, 
and refused to accept the argument that an estoppel was 
impossible where it was disclosed on the face of the instrument 
evidencing the agreement between the parties that the 
mortgagor had not the legal estate at the date of the second 
mortgage. Blackburn, J., laid it down as the principle that, 
if it is agreed that one person shall be tenant of another, 
both are estopped from disputing the latter’s title as landlord. 

This decision was subsequently upheld in the Exchequer 
Chamber: see (1869), L.R. 4 Q.B. 293. This court felt 
itself bound to follow a decision to the like effect delivered 
by Lord Chelmsford, L.C., sitting on appeal, in Jolly v. 
Arbuthnot (1859), 4 De G. & J. 224, where he said (at p. 237) 
that the circumstance of the truth of the case appearing upon 
the deed was a reason why the agreement of the parties which 
it embodied (i.e., the attornment clause) should be carried 
out, either by giving effect to the parties’ intentions in the 
manner they had prescribed, or by way of estoppel to prevent 
their denying the right to do the acts which they had 
authorised to be done. 

The result of these cases is that we have two decisions of 
tribunals equivalent in standing to the Court of Appeal 
as at present constituted, in both of which the precise point 
which Mr. Gray now questions arose for decision, and in 
both of which it was held that a sufficient reversion or legal 

estate can be raised by estoppel for the purpose of supporting 
the rights of a mortgagee under an attornment clause, even 
where it is clear on the face of the mortgage instrument itself 
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that the mortgagee has in fact no such reversion or legal 
estate in him. This is the sort of authority which the 
practitioner, searching for guidance to the solution of a 
problem, is usually only too happy to accept as an end of all 
his troubles. But not so Mr. Gray, who comments that “ in 
their apparent desire to give effect to the terms of the mortgage” 
(my italics) ‘‘the court rode rough-shod over the decision of 
the Court of Queen’s Bench in Pargeter v. Harris (1845), 
7Q.B. 708. In that case the recitals of a lease showed that 
the lessors had only the equity of redemption, and Denman, 
C.J., ... said: ‘ That recital is of itself sufficient to prevent 
either party from denying that the plaintiffs had a legal 
reversion ; in truth it estops them from asserting it ’.” 

To this there are two observations which may, I think, be 
made. In the first place Pargeter v. Harris, supra, was an 
action upon a covenant to pay rent, decided under the old 
system of strict pleadings, under which it was clear that there 
could be no recovery unless the covenant was supported by 
the existence of a legal estate. Jolly v. Arbuthnot, supra, 
on the other hand, was a decision on a mortgage and 
consequently, other things being equal, to be preferred on 
its own merits. But (and this is the second point I wish to 
make) other things are not equal: the latter case and Morton 
v. Woods, supra, are decisions on appeal, and so far as the 
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law can be declared with certainty under our system of 
jurisprudence, on this point at any rate it must be regarded 
as having been so declared. And that, for practical purposes, 
is the end of the matter. 

Mr. Gray is, of course, perfectly entitled to say that he does 
not like the trend of these decisions and to find fault with 
them on such grounds, whether of logic, legal history or 
anything else, as he can think of ; but he is not, in my opinion, 
entitled on the strength of the argument he has put up to lay 
it down as a proposition (as he does) that an attornment 
clause has no value if included in a charge by way of legal 
mortgage. 

The correspondent who apprised me of this article took the 
view that s. 87 (1) of the Law of Property Act, 1925, to which 
reference has already been made, on its true construction 
puts a charge by way of legal mortgage on exactly the same 
plane as a mortgage by demise for all purposes, i.e., for 
purposes other than rights and remedies conferred by the 
Act as well as for those purposes. I am not so confident that 
this is so, the provision itself being somewhat obscure. But 
the point is not material if the validity of an attornment 
clause in a charge by way of legal mortgage can be upheld, 
as I submit there is no doubt it can, on other grounds. 

“ABC” 


CONTROL FOR BUSINESS PREMISES ? 


ACCORDING to a statement made by the Attorney-General 
when answering a question in the House of Commons on 
14th February, the Leasehold Committee expect shortly to 
present an interim report dealing with that part of their 
terms of reference which concerns business premises. This 
news and that of the second reading of the Tenancy of Shops 
(Scotland) Bill recorded in our issue of 19th February 
(93 Sot. J. 120) (furnished dwelling-house control was in 
force in Scotland before the passing of the Furnished Houses 
(Rent Control) Act, 1946) and the observations made by 
various members when the Landlord and Tenant (Rent 
Control) Bill was being debated justify interest in the 
possibilities of an extension of control to premises let and used 
for the purposes of business only. 

The Landlord and Tenant Act, 1927, introduced compensa- 
tion for loss of goodwill, in some cases conferring a right to 
a new lease in lieu of compensation. Protection apart from 
goodwill would of course be an innovation; but anyone 
who thinks “it can’t happen here’ may like to consider a 
short account of a proceeding reported in a French legal 
periodical which I happened to come across when spending 
my holiday in the country concerned last year. The parties 
were a Mrs. Davergne and a Mrs. Gogard, both widows, and 
the latter rather the wilier. 

It appeared that in 1936 the French Legislature enacted a 
measure which conferred on tenants of commercial and 
industrial properties, on the expiration of their leases, certain 
compensatory rights. These are independent of the question 
whether goodwill has become attached or not ; on the other 
hand, a grant of a new lease cannot be ordered, the landlord 
having the option of paying monetary compensation. But, 
like the Landlord and Tenant Act, 1927, the French statute 
stipulates that certain conditions shall be fulfilled, and it 
provides machinery for the making of a claim which can be 
both compared and contrasted with that of the English 
measure. The importance of the procedural provisions, and 
that of an amending measure and of some emergency 
legislation, will be appreciated from the course taken by the 
proceeding. 

The defendant had granted a nine-year lease of a corner 
café (the Café des Lilas, at La Baule) to a Mr. and Mrs. Charbon 
in 1939, commencement date being 30th April of that year. 
The plaintiff was their successor in title ; when exactly she 
so succeeded is not material, but it appeared that for a period 
of four years during which she held the tenancy she did not 
personaily conduct the business. 


On 19th March, 1947, she notified the defendant of her 
claim for a new lease or compensation in default. This step 
might be considered analogous to the making of a claim 
under the Landlord and Tenant Act, 1927, s. 4 (1) or 5 (1), 
and Ord. 40 of the County Court Rules, 1936. But the 
analogy must not be carried too far; for the French landlord is 
not only bound to file an answer, but is also bound by what he 
answers. And Mrs. Gogard contented herself with a reference 
to the alleged four years’ failure by the plaintiff to run the 
café personally, which would apparently have been a complete 
answer under the 1936 Act. But fairly recently, namely 
in 1946, an amending statute had qualified the vital provision 
by limiting its application to cases in which the landlord 
intended to use the premises for his own strictly personal 
commercial occupation. 


The defendant or her advisers seem to have thought of 
this at the “conciliation” stage of the progeedings, another 
feature of French law with which we are unfamiliar (perhaps 
the nearest we have got to it is represented by the provisions 
entitling the Minister of Agriculture and Fisheries to extend 
time for negotiations pending arbitration, under the 
Agricultural Holdings Act, 1948, s. 70 (3)). But whatever 
be the nature and object of the French proceeding, it was 
held that it was not open to the defendant to amend the answer 
by what was in effect a new allegation. 


So thwarted, Mrs. Gogard looked round and_ bethought 
herself of another change in the law: a statute enacted since 
the claim was made, on 3rd September, 1947, which had had 
the effect of extending Mrs. Davergne’s term till lst January, 
1949. This, it was contended, invalidated the claim, which 
had asked for a new lease to run from 30th April, 1948 ; 
it was open or up to Mrs. Davergne to make a new claim (and 
this time, of course, Mrs. Gogard’s answer would allege her 
intention to occupy and conduct the café personally). 

The manoeuvre failed. The claim, it appeared, was for 
a new lease on the termination of the lease of 1939. 
Presumably the requirements are substantially similar to 
those of Ord. 40: a description of the holding, nature of the 
claim, etc. And while, as does the Landlord and Tenant 
Act, 1927, the French law prescribes a period within which 
claims must be notified (under the Act of 1927, in the case of 
a fixed term, it is not more than thirty-six nor less than twelve 
months before the termination of the tenancy; the French 
1936 statute makes it not more than two years nor less than 
six months), Mrs. Davergne’s claim satisfied this requirement, 
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whether her lease was taken to expire on 30th April, 1948, or 
on Ist January, 1949. 

A footnote to the report shortly discusses the requirements 
of “ personal” occupation by a tenant, it being said that the 
law would distinguish between conducting a business by a 
manager employed by and acting under the direction of the 
owner of the business on the one hand and farming it out 
altogether on the other hand. Which recalls the decision in 
G. C. & E. Nuthall (1919), Lid. v. Entertainments & General 
Investment Corporation [1947] 2 All E.R. 384 on the question 
whether owners of a cinema café, resisting a claim for a new 
lease by virtue of s. 5 (3) (b) (i) of the Act of 1927 (premises 
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required for occupation by the landlord himself) could be 
said to fulfil the requirement when the intention was that a 
subsidiary company should conduct the business ; the question 
was answered in their favour, having regard to what was 
contemplated by that provision. 

At all events, Mrs. Gogard’s amendment came too late 
and the claim was held valid despite the short statutory 
extension of the term ; and it was ordered that if she persisted 
in her refusal, damages should be assessed by a named referee, 
one H. And I dare say that at the Café des Lilas that 


night drinks were “‘ on the house.”’ 
R. B. 


HERE AND THERE 


BOOM IN BREACH 
THE outstanding event in the Strand in the immediate past has 
been the return or come-back, in a blaze of glory and publicity, 
of the action for breach of promise of marriage long dormant 
and but little evoked. With the liberality of British justice 
to a distressed stranger handsomely vindicated by a verdict of 
£10,500, it seems certain that its fame will travel far beyond the 
Isles of Greece to every quarter where our ships can navigate 
and there are nice girls to love a sailor, and soon we may expect 
the steps of our national temple of Themis to be worn hollow by 
the feet of the forsaken fair petitioning for redress. Had such a 
flowing fountain of reparation been available against Aeneas, 
would even the Mediterranean ardour of Dido have preferred the 
funeral pyre ? Should the fashion spread, the drain on sterling 
abroad might even undermine the stability of Foreign Exchange 
Control. Still, it is reassuring to reflect that the British public, 
speaking through a British jury, cannot yet be anywhere near 
swamped by the cynicism of current materialism when it can so 
nobly compensate a broken heart. Other bodily organs are far 
less highly regarded, and not long ago the infant victim of the 
more commonplace misfortune of a fractured skull narrowly 
missed being fobbed off with a mere £75 agreed damages : only the 
learned judge stood out for more. But if the lady fared more 
handsomely, she gave as good as she got in generosity and 
panache, renouncing four-fifths of her award against the 
defendant and thereby setting a precedent, in international 
disputes, which might well be followed but certainly will not. 
Less dramatic, lacking as it did the rather specially romantic 
background of the White Ensign and the blue Mediterranean, 
a simultaneous breach of promise action raised (by a side issue) 
the interesting historical question : Was Queen Victoria a midget ? 
The plaintiff, thus described by her own six-foot counsel, was 
herself one inch short of five feet, or precisely the height of the 
great Queen. Humphreys, J., gave judicial weight to the 
description ‘‘just a shortish woman,” which an enterprising 
journalist discovered is officially embellished in the dress trade 
with such expressions as “‘ Pocket Venus’’ or “ Petite.’’ In 
this case, too, damages were awarded ; so faithless lovers had 
best look to their troth or fly the country. 
WHEN FUSION FAILED 

Every now and then the question of a fusion of the Bar with the 
solicitors bubbles up into controversy and subsides. I was 
interested to hear recently of an instance of its being tried and 
found wanting. It seems that in Australia in the State of Victoria 
a statutory fusion was effected, but the practical result was 
completely negative. Over a hundred practitioners associated 


themselves in an undertaking to do only Bar work and to refuse 
to appear with any not subject to the same self-denying 
ordinance. They thus continued to receive their work precisely 
as before from lawyers who limited themselves to solicitors’ 
work, In other Australian States, solicitors, though unfused, 
have a right of audience in all courts but, in practice, avail 
themselves of it only in the simplest cases. Some of the impetus 
towards fusion may spring from contact with Continental lawyers, 
among whom the division is unknown and at first sight unin- 
telligible but, once they have got over their initial puzzlement 
at our system, they generally recognise that it does correspond 
to a real difference of function, while fusion would have in it 
something of a pouring of the port into the sherry and the coffee 
into the tea. So far as the public goes, there are two great 
advantages at least in the division. The first is greater flexibility, 
in that it makes every barrister a potential ad hoc partner of every 
solicitor for the benefit of his client, thus giving the solicitor a 
choice of versatility far beyond the limits of his own firm. 
Secondly, there is a saving of money, for under the present 
system the client need not go to an expensive practitioner until 
he is quite sure that there will be a serious fight. It is interesting 
that the legal profession in Australia should, in its general lines, 
have retained its inherited shape. The main difference is that 
there are no Inns of Court and that admission to the Bar is 
granted by the Court itself. King’s Counsel remain ; robes, too, 
remain, though they have to come from England. 


NORMAN OUTCROP 


ONE of the pleasant things about our non-codified law is the way 
that every now and then an outcrop of some deep-buried stratum 
breaks the surface, as by some geological freak or fault. Here 
is Mrs. Taylor living in a cottage on the edge of the village green 
at Lastingham, in Yorkshire. She moves her rustic fence and 
rose-covered archery nine feet forward on to the green, and what 
happens? She finds she has tumbled through into Norman 
England. The Court Leet of the Manor of Spaunton meet and 
order her to restoré the status quo. She neglects to do so and the 
next she knows is that the court with the Deputy Steward 
are meeting on the green, while the court Pindar puts their 
instructions into execution with pick and crow-bar, England is 
full of surprise survivals. There is the Watchet Court Leet in 
Somerset, which formerly levied fines or put scolds to appropriate 
punishments but now meets happily in the snuggery of the local 
inn to appoint aletasters, to chat, and to drink a special brew of 
punch made from a secret recipe three hundred years old. 
Who said King William was dead ? 
RICHARD ROE. 


BOOKS RECEIVED 


Everything a Shopkeeper Tenant should know. By L. G. H. 
Horton-SmitH, M.A., of Lincoln’s Inn, Barrister-at-Law. 
1949. pp. 25. London: Council of Ketail Distributors, 
2s. 6d. net. 

Common Law Liability of Master to Servant. By FRANCIS 
P. CoomBes, of the Middle Temple, Barrister-at-Law, and 
J. E. Jackson, B.Com. (Lond.), sometime Examiner of the 
Chartered Insurance Institute, Lecturer, Kennington College 
of Commerce and Law. 1949. pp. (with Index) 80. London: 
Stone & Cox, Ltd. 5s. 6d. net. 


Modern Equity. By Haro_p GREVILLE Hanbury, D.C.L., 
of the Inner Temple, Barrister-at-Law, Subrector and Senior 
Tutor of Lincoln College, Oxford. 
pp. xl and (with Index) 799. 
40s. net. 


Fifth Edition. 1949, 
London: Stevens & Sons, Ltd. 


Mahatma Gandhi. By H. S. L. Porax, H. N. BRraAILsrorD 
and Lorp PertHicK-LAwRENCE. With a Foreword and 
Appreciation by Her Excellency Sarojint Natpu, Governor 
of the United Provinces. 1949. pp. (with Index) 320. 
London: Odhams Press, Ltd. 12s. 6d. net. 

The Stock Exchange Official Year Book, 1949. Vol. I. 
Editor-in-Chief : Sir Hewitt SKINNER, Bt. 1949. pp. (with 
Index) cxlvi and 1,577. London: Thomas Skinner & Co. 
(Publishers), Ltd. 2 Vols. complete, 120s. net. 

The Law of Wills. Including Intestacy and the Administration 
of Assets. By S. J. Battey, M.A., LL.M., of the Inner 
Temple, Barrister-at-Law, Fellow of St. John’s College, 
Cambridge. ‘Third Edition. 1948. pp. xxxiii and (with 
Index) 284. London: Sir Isaac Pitman & Sons, Ltd 
25s. net. 
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REVIEWS 


Dr. Johnson and the Law. By Sir Arno_tp McNair, K.C. 
1948. pp. xi and (with Index) 115. Cambridge : Cambridge 
University Press. 7s. 6d. net. 

Here is treasure for Johnson worshippers, especially for the 
lawyer variety of the species. Sir Arnold has packed in this 
short compass some of the lexicographer’s most glittering baubles. 
Venerable, ponderous and lovable, all his moods, even those 
which are errant and human, are revealed in his sayings. We 
suspect the author has a special liking for that slightly envious 
but highly witty reply of Dr. Johnson to a critic of Lord Mansfield : 
“Sir, you may as well maintain that a carrier, who has driven a 
packhorse between Edinburgh and Berwick for thirty years, does 
not know the road, as that Lord Mansfield does not know the 
law of England.”” Among the reasons for gratitude which lawyers 
and others owe Sir Arnold McNair, this collection of the wisdom 
of a great man who might, if fate had willed, have also been a 
great lawyer, is outstanding. 


The Rent Acts. By R. E. Mecarry, M.A., LL.B., of Lincoln’s 
Inn, Barrister-at-Law. Fourth Edition. 1949. London : 
Stevens & Sons, Ltd. 21s. net. 


There is a greater difference in the fourth edition of this well- 
known work than there was between the third and second or 
second and first editions, the author having resolved, as it were, 
to make the new edition not merely as good as, but better than, 
its predecessors, The considerable increase in bulk is not due 
only to the enactment of the Agriculture Act, 1947, and 
Agricultural Holdings Act, 1948, and the plethora of new decisions 
(the solitary ‘“‘ Anon.” in the Table of Cases in the third edition 
now enjoys the company of nine similar entries) but also to 
Mr. Megarry’s decision to comment at greater length on undecided 
points and to avoid sacrificing clarity to terseness. The result 
can fairly be described as a text-book in which the practitioner 
will find what he wants, subject only to its being in existence ; 
and in the latter case valuable clues are provided. 


Instructions and Evidence in Matrimonial Causes. By 
Lt.-Col. E. T, Ettiott Martin, Solicitor of the Supreme 
Court, Officer-in-Charge of Eastern Command Legal Aid 
(Civil Section). 1948. London: Sweet &, Maxwell, Ltd. 
12s. 6d. net. 


This is another invaluable manual furnishing within a small 
compass a practical reminder of the law and procedure in a 
type of matter which continues to be of prime importance in the 
offices of nearly all solicitors. The claims which its author 
makes for it in his preface are unpretentious, but for our part 
we can say that rarely have we seen so felicitous a treatment of 
a subject on which the practitioner’s problem is to keep abreast 
of the substantive law while applying his knowledge in operations 
of almost routine character. The fusion of procedure with 
substance is achieved in the main chapters of the book by founding 
the text on an analysis of the requirements of r. 4 of the 
Matrimonial Causes Rules, 1947—an admirably logical plan. 

The author is well qualified by experience to act as a guide 
in the task of eliciting the relevant facts and admissible evidence, 
preparing the petition and brief, and of considering what ancillary 
applications may have to be made in a matrimonial matter in 
the High Court. The guidance he gives is detailed, comprehensive 
and completely up to date. 


The Principles of Company Law. By J. CHARLESWORTH, 
LL.D., of Lincoln’s Inn, Barrister-at-Law, Recorder of 
Scarborough. Fifth Edition. 1949. London: Stevens 
and Sons, Ltd. ; Sweet & Maxwell, Ltd. 15s. net. 


Within less than 300 pages this book succeeds admirably in 
giving a clear and accurate exposition of the principles of company 
law and covering in sufficient detail most points of real importance. 
This book is primarily intended for students, for whom a copy 
is a ‘‘ must,” but it is of real value to the practitioner also. It 
has been the writer’s experience, no doubt shared by many, 
that practical problems can be solved in many cases by reference 
to “‘ Charlesworth ’”’ more easily and expeditiously than by the 
use of larger standard works, and there are cases where the larger 
works fail to provide an answer where ‘‘ Charlesworth ”’ does so. 
Complete accuracy within the compass of the book is unattainable, 
but a very high standard has been reached in this as in previous 
editions. 

This edition does not appear, as do so many recent editions of 
books on company law, to have been rushed out too quickly in 
an endeavour to catch the market. The more important cases of 


the last few years find their place, except in so far as the new 
Act has over-ruled them, and out-of-date references have in 
general been removed. One rather out-of-date and inadequate 
section is that dealing with ‘‘ Income Tax ”’ in the chapter on 
‘“ Dividends’”’; the section could well be omitted as being 
outside the scope of the book, but if it is to remain it should 
be improved and extended (e.g., the word “ subsidiary ’’ used in 
connection with company sur-tax requires explanation to avoid 
misunderstanding by the student). 

Strongly recommended both for the student and the practitioner, 
although the latter should also have ‘‘ Buckley ” or ‘ Palmer ”’ 
available. For 15s. it is a real bargain. 


Here is a further selection of works on various aspects of the 
new town and country planning law :— 


Valuation for Compensation and Development Charges. 
Reprinted from Butterworth’s Annotated Legislation Service. 
by Ronarp Cottier, F.R.1LC.S., F.AJ. 1948. London: 
Butterworth & Co. (Publishers), Ltd. 25s. net. 


The Land and Property Owner’s Guide. Parts III, VI and VII 
of the Town and Country Planning Act, 1947. By GorDoN 
PayNeE, O.B.E., F.R.LC.S., and A. G. W. Boccon, LL.B., 
Deputy Town Clerk, City of Gloucester. 1948. Gloucester : 
The British Publishing Co., Ltd. 2s. 6d. net. 

Current Law Guide No. 2: Town and Country Planning Act, 
1947. By R. C. Dosis, M.A., Solicitor, Deputy Town Clerk of 
St. Marylebone, and H. Mann, M.B.E., LL.B., Senior Assistant 
Solicitor, Royal Borough of Kensington. 1948. London: 
Sweet & Maxwell, Ltd. ; Stevens & Sons, Ltd. 6s. 6d. net. 


Supplement to Hill and Kerrigan on the Town and Country 
Planning Act, 1947. By D. P. Krerrican, B.L. (Edin.), of 
the Middle Temple, Barrister-at-Law. 1949. London: 
Butterworth & Co, (Publishers), Ltd. 17s. 6d. net. 


Town and Country Planning Act, 1947. By Haro._p B, WILLIAMS, 
K.C., LL.D., of the Middle Temple, Barrister-at-Law, Eoin C. 
MEKIE, B.L., and W. L. Roots, B.A. (Oxon.), of the Middle 
Temple, Barrister-at-Law. 1948. London: E. & F. N. Spon, 
Ltd. ; Eyre & Spottiswoode (Publishers), Ltd. 17s. 6d. net. 


Collier, which is reprinted from Butterworths’ Annotated 
Legislation Service, is, as its title implies, primarily a book of 
interest to valuers and surveyors, though solicitors who have 
much to do with the financial effect of the recent legislation on 
property may also be interested. It is copiously furnished with 
examples of valuations which may, however, be somewhat 
bewildering to anyone not well acquainted with the principles of 
valuation. 

Payne and Boggon is a very brief guide to three parts of the 
Act particularly affecting owners, and a considerable part is 
devoted to a reprint of the material part of the Use Classes Order 
and Sched. I to the General Development Order. It is a handy 
little guide, its merit lying in its simplicity. It should perhaps 
have been made clearer that it is essential for a single plot owner 
to claim under Pt. VI by 30th June, 1949, if he is to receive 
preferential treatment out of the global fund and is to be able to 
have any development charge set off. 


Doble and Mann is the second edition of one of the best of the 
smaller books on the Act. The first edition was published before 
the regulations and orders under the Act were available ; the new 
edition surveys the whole field of the Act, regulations and orders 
in a very practical manner and will supply the answers to many 
questions arising in day-to-day practice. 


The supplement to Hill and Kerrigan includes within its covers 
the text of the regulations and orders issued under the Act, with 
annotations, and is, therefore, most useful for reference. There 
is a noter-up to the main volume. The two volumes together 
will provide a solicitor with one of the best of the larger works 
now available at the most reasonable cost of 37s. 6d. for the two. 
The supplement includes seventeen conveyancing precedents by 
Mr. Edmond H. Bodkin, of Lincoln’s Inn, Barrister-at-Law. 

Williams, Mekie and Roots is a supplement to Town and 
Country Planning Law, 1946, by the two first-mentioned authors. 
It consists of a 50 page Introduction by Mr. Roots, with which 
are bound up copies of the Act and some of the regulations and 
orders. Despite the excellence of the Introduction by Mr. Roots, 
it is perhaps rather an expensive way of acquiring a copy of the 
Act and an incomplete set of regulations and orders which can 
be obtained from H.M. Stationery Office for 6s. 4d. 
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HOUSE OF LORDS 
SCOTS LAW: SALE OF SECURITY FOR LOAN 
Mackintosh v. Westwood 
Lord Simonds, Lord Normand, Lord Morton of Henryton, 
Lord MacDermott and Lord Reid. 20th January, 1949 

Appeal from the Court of Session, Second Division. 

In 1896, the trustees of a trades council disponed a building to 
a building society, the disposition being recorded. On the same 
day they executed a personal bond acknowledging that they had 
borrowed £4,500 from the Society and bound themselves to repay 
that sum, declaring that the disposition was in security only, 
and prescribing certain conditions on which the society might 
sell the building. That bond was not recorded and did not bear 
any signature on behalf of the society. Seven months later the 
society executed a back-letter, which was recorded, acknowledging 
that the disposition was in security for the £4,500 and binding 
the society, on repayment of it, to reconvey the hall to the 
disponing trustees. In 1915 the building society disponed the hall 
and their power of sale to trustees of a certain association. The 
disponing trustees had meanwhile assigned their rights under 
the back-letter to an assignee in security for a sum lent to them 
by that assignee. By further assignments the rights of that 
assignee came into the hands of the above-mentioned association 
(i.e., the successors in title to the building society). In January, 
1946, the association sold the building without calling on the 
council to repay the loan (now reduced to £2,000) or asking their 
consent. The council brought an action for a declaration that 
they were entitled to reconveyance of the building and an 
injunction to restrain the association from selling it. The 
sheriff-substitute granted an interim injunction. The Court of 
Session recalled it and dismissed the action. The council, by a 
trustee, appealed. The House took time for consideration. 

Lorp Simonps—the other noble and learned lords agreeing 
that the appeal should be dismissed—said that the disponee 
under an ex facie absolute disposition such as that of 1896 had a 
power of sale limited only by the restrictions contained in the 
duly recorded back-letter. Next, there was no authority for 
the proposition that the disponee, having that power of sale, 
could not exercise it without giving reasonable notice of his 
intention. The council could not rely on the fact that the 
recorded back-letter, with its notice to the world that the 
disposition, ex facie absolute, was in security only, contained a 
reference to the power of sale given to the disponee in the 
unrecorded personal bond, for a reference in a recorded document 
(the back-letter) to an unrecorded document (the bond) could not, 
on principle, be held to give notice of all the contents of that 
unrecorded document. In any event, an injunction should not 
be granted because the purchaser of the building had not been 
made a party to the action. 

Appeal dismissed. 

APPEARANCES : McKechnie, K.C. and R. S. Johnston (both of 
the Scottish Bar) (Lovell, White & King, for Ivfe, Ireland & Co., 
W.S., Edinburgh, and John Angus, Advocate, Aberdeen) ; Philip, 
K.C. and John G. Wilson (both of the Scottish Bar) (Beveridge 
and Co., for Macpherson & Mackay, W.S., Edinburgh, and James 
and George Collie, Advocates, Aberdeen). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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INCOME TAX: SALE OF CAPITAL ASSETS 
Inland Revenue Commissioners v. Reid’s Trustees 
Lord Simonds, Lord Normand, Lord Morton of Henryton, 
Lord MacDermot, and Lord Reid. 20th January, 1949 

Appeal from the Court of Session, First Division. 

The respondent trustees held 3,433 shares in a South African 
company, of the nominal value of £10 each. The company 
remitted to them in the United Kingdom £6,866, as part of 
a distribution among the shareholders at the rate of £2 a share 
out of profits realised from the sale of capital assets in the form of 
four properties belonging to the company in Johannesburgh. 
The £6,866 was received by the trustees, without deduction of 
income tax, through a paying agent for the company in the 
United Kingdom. The estimated profit on the sale of the 
properties had been transferred by the company to profit and loss 
account and thence to a property suspense account, from which 
the dividend in question was declared. The company was not 
assessed to income tax on that profit. At the same time a 


dividend of 15 per cent. payable from trading profits was 
recommended which, so far as paid to shareholders in the United 
Kingdom, was paid under deduction of United Kingdom income 
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tax, which was accounted for by the company’s paying agent. 
The £6,866 was treated as revenue by the respondent trustees in 
their account of charge and discharge. The question was 
whether that sum was assessable under Case V of Sched. D to the 
Income Tax Act, 1918, as “ 
of the United Kingdom.”’ The First Division of the Court of 
Session answered the question in the negative. The 
Crown now appealed. The House took time for consideration, 

Lorp Simonps said that the Crown contended that the 
£6,866 was “ income arising from possessions out of the United 
Kingdom ;’”’ that the shares in a South African company were 
possessions out of the United Kingdom ; that the sum in question 
was income arising from those shares ; that there was no fertium 
guid; that the sum was either capital or income ; that it could 
not be capital, if the shares remained intact, so many shares of 
£10 each in the capital of the company ; that there was a way 
of distributing a dividend while leaving the capital intact, and 
a way of returning part of the capital, but that it was the former 
course that had been taken here, and that the £6,866 was therefore 
income. When Lord Macnaghten had reminded the House 
in an oft-quoted phrase that income tax was a tax upon income, 
he had not meant that that only was income which fell within 
Case I of Sched. D: he had intended a wider and more popular 
test, here satisfied by the fact that the sum had been without 
question treated not as capital but as income of the trust and that 
that treatment had legal sanction in relevant decisions of high 
authority: see, for example, Hill v. Permanent Trustee Company 
of New South Wales [1930] A.C. 720; In re Bates [1928} 
Ch. 682 and Forgie’s Trustees v. Forgie {1941} S.C. 188. 

The other noble lords concurred in allowing the appeal. 

APPEARANCES: Johnston, S.G. for Scotland, Donovan, K.C., 
J. H. Stamp, Reginald Hills and H. A. Shewan (of the Scottish 
Bar) (Solicitor of Inland Revenue) ; Tucker, K.C.and C. J.D. Shaw 
(of the Scottish Bar) (Ince, Roscoe, Wilson & Griggs, for Simpson 
and Marwick, W.S., Edinburgh and Borland, King & Stewart, 
Glasgow). 

{Reported by R. C. Catsurn, Esq., Barrister-ai-Law.] 


COURT OF APPEAL 
CHARTER-PARTY: ‘“ DEFICIENCY OF MEN” 
Royal Greek Government v. Minister of Transport 

Bucknill, Cohen and Singleton, L.JJ. 8th December, 1948 

Appeal from Sellers, J. (92 Sot. J. 272; 64 T.L.R. 283). 

By a time charter dated 29th August, 1941, the claimant 
government, as disponent owners, let the steamship “ Ilissos ’’ to 
the respondent Minister at 16s. 6d. a ton a month, By cl. 11a 
of the charter-party, in certain events, including “ deficiency of 
men or owners’ stores...or other accident... preventing 
the working of the vessel...no hire to be paid in respect of 
any time jost thereby...’ Clause 34, described as an ‘‘ adden- 
dum to cl. 114,’’ provided for reduced hire in the event of 
“ inability to get or complete a crew...” For a week in 1943 
the ship was held up in Newcastle, Australia, when ready to 
sail because her officers and crew refused to sail without convoy. 
There was a full complement numerically during the week, 
the vessel being out of service simply owing to the refusal to 
work, The arbitrator awarded that hire remained payable 
during the week. Sellers, J., upheld that award, and the 
charterer now appealed. 

BUCKNILL, L.J.—CoHEN and SINGLETON, L.JJ., agreeing—said 
that “ deficiency of men” in his opinion meant deficiency of 
men and not deficiency of willingness in men to work. On a 
fair reading of cl. 114A with cl. 34-——-they must be read together 
since the latter was described as an addendum to the former— 
“inability to get or complete a crew’ similarly had reference 
to numbers and not to willingness to work. He (his lordship) 
also agreed with Sellers, J., that the wilful refusal of the men 
to work could not be described as an “ accident ’’ within the 
meaning of cl. 11a. Full hire accordingly remained payable 
throughout the period of delay. 

Appeal dismissed. 

APPEARANCES: E. W. Roskill (Treasury Solicitor) ; Sir Robert 
Aske, K.C., and Mocatta (Holman, Fenwick & Willan). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
CONTRACT: COMMISSION ON REPEAT ORDERS 
British Bank for Foreign Trade, Ltd. v. Novimex, Ltd. 
Bucknill, Cohen and Singleton, L.JJ. © 13th December, 1948 

Appeal from Denning, J. 

The plaintitts informed the defendants that they had friends 
in Holland who could supply the defendants with oilskins which 
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the latter wished to buy. The defendants then wrote the plain- 
tiffs a letter agreeing to pay the plaintiffs fourpence an oilskin 
suit on a specified parcel of 20,000, and also undertaking “‘ to 
cover you with an agreed commission on any other business 
transacted with your friends. In return for this you are to put 
us in direct touch with your friends.’”’ The plaintiffs claimed 
commission on two further transactions between the defendants 
and the plaintiffs’ friends, but the defendants repudiated liability, 
contending that the letter in question was unenforceable because 
it was an agreement to pay a commission to be agreed and no 
such further agreement had been reached; and contending, 
further, as to one of the transactions, that they were not 
liable for commission under it because it had resulted from an 
advertisement in the Press which they had seen. 

CoHEN, L.J., said that nothing in the agreement as worded 
limited the payment of commission to that on orders directly 
attributable to the introduction effected by the plaintiffs. The 
principle whereby, if there were an agreement to supply goods 
oi perform services on terms to be agreed, then, if the agreement 
were executed by the one side before the terms had been agreed, 
that would imply a contract that a reasonable sum was to be paid, 
applied equally to a case where the service rendered was the 
giving of an introduction ; for, whatever the value of the service 
might be, the plaintiffs had rendered to the defendants the service 
which was intended to be the consideration for the agreement 
to pay commission on future orders. It was not an indication 
that the agreement was unreasonable that, if commission were 
held payable on all subsequent transactions with the plaintiffs’ 
friends, commission would remain payable on such transactions 
in perpetuity, for the defendants were free to cease entering 
into them: see per Peterson, J., in Levy v. Goldhill [1917] 2 Ch. 
297. The agreement was, furthermore, not invalid for vague- 
ness in not making clear whether it applied to business of an 
entirely different kind between the defendants and the plaintiffs’ 
friends ; for it clearly, on its terms, included all kinds of business 
which might be done between them. The plaintiffs were, 
accordingly, entitled to the commission claimed. Appeal 
allowed. 

APPEARANCES: Hogg (Herbert Baron & Co.) ; E. W. Roskill 
(Wm. A. Crump & Son). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.) 
FACTORIES: OCCUPIER’S DUTY TO INDEPENDENT 
CONTRACTORS 
Lavender v. Diamints, Ltd. 


Tucker and Singleton, L.JJ., and Birkett, J. 
22nd February, 1949 

Appeal from a decision of Denning, J. 

The plaintiff, a window cleaner, contracted with the defendants 
to clean the windows of their factory. Certain of the upper 
windows did not open and so could only be cleaned from the 
outside. In order to reach them the plaintiff was obliged to 
climb on to the roof of a lean-to structure. He fell through the 
roof and was injured. He did not provide any planking for such 
an operation as part of his tackle, and the defendants did not 
provide any planking for him. Denning, J., dismissed his 
action for damages in respect of his injuries on the ground that, 
though the defendants were guilty of a breach of their duty 
under s. 26 (1) of the Factories Act, 1937, the plaintiff’s injuries 
were entirely due to his own negligence, in particular in failing 
to provide himself with adequate tackle, the duty of the 
defendants to the plaintiff as an independent contractor being 
in the judge’s opinion not so high as their duty to their employees. 
The plaintiff appealed. By s. 26 (1) of the Act of 1937, the 
occupier of a factory is under a duty to see that ‘‘ there shall . . . 
be provided and maintained safe means of access to every place 
at which any person has at any time to work.’’ Section 107 (1) 
excludes from the operation of s. 26 (1) ‘‘ building operations ”’ 
as defined in s, 152 (1). 

Tucker, L.J.—SINGLETON, L.J., and BirKETT, J., agreeing— 
said that s. 26 (1), and indeed the whole of Pt. II (ss. 12-40) of 
the Act, included in its protection persons working in a factory 
whether or not they were directly employed by the occupier. 
It therefore included the plaintiff as a person so working. The 
duty imposed by s. 26 (1) was not confined to places inside a 
factory building: it extended to work on the outside of the 
building unconnected with the work of the factory, and, therefore, 
to the plaintiff’s window cleaning at the time of the accident. In 
the absence of evidence that planking of the kind required was 
included in the tackle which a window cleaner himself customarily 
provided, or that the plaintiff had expressly agreed to provide 
planking, or that he had been negligent in omitting to do so, 
there was no such negligence on his part as would relieve the 





SOLICITORS’ 





JOURNAL [Vol. 93! 147 





defendants from their liability under s. 26 (1). Assuming a 
contractual obligation on the part of the plaintiff to provide the 
necessary tackle and that that tackle included planking where 
required, the facts did not establish that his failure to provide it 
amounted to negligence, The defendants were guilty of a breach 
of their duty under s. 26 (1) by reason of their failure to provide 
the plaintiff with a safe way across the roof. Window cleaning 
was a process quite distinct from the ordinary processes for the 
“external cleaning ’”’ of buildings, and so was not within the 
definition in s. 152 (1) of the Act of 1937 of a ‘‘ building operation.” 
The defendants were accordingly liable to the plaintiff in damages. 
Appeal allowed. 
APPEARANCES: Donald McIntyre (Hepburns) ; 
K.C., and Stephen Chapman (L. Bingham & Co.). 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
PROVISION : SCALE OF MAINTENANCE 
OUT OF LARGE ESTATE 
In re Borthwick, deceased ; Borthwick v. Beauvais 
Harman, J. 10th February, 1949 

Adjourned summons, 

The plaintiffs were the widow and infant daughter of the 
testator, William Borthwick, who died in 1946, and claimed 
maintenance from his estate under the Inheritance (Family 
Provision) Act, 1938. The parties were married in 1909, when 
the husband, a hairdresser’s assistant, was earning some 26s. a 
week, There were four children of the marriage, of whom one, 
a son, was a defendant, and another was the second plaintiff. 
The plaintiffs were the only dependants. Before 1926 the 
testator became a scent manufacturer, but in 1925 he went 
bankrupt, and took his wife and children to live at his parents’ 
house. About this time he separated from his wife and took 
another woman to live with him, but quarrelled with her shortly 
before his death. On leaving his wife he made her an allowance 
of £2 a week, subsequently increased to £2 10s. and then to /3, 
at which figure it remained until his death. Between 1936 and 
1939 the testator, who had moved to near London, became a 
very rich man, but his wife did not know this, nor did she complain 
of her allowance, and he made no substantial provision for the 
education of his son and daughter. The testator made several 
wills, the last one on 21st April, 1944, under which he left his 
wife £250 a year, gave a number of specific and pecuniary legacies, 
particularly to two executors, £5,000 to his son and £1,000 to the 
second plaintiff, his younger daughter, and the residue for 
charitable purposes. The testator’s estate mainly consisted of 
shares in a private company and its net value was ultimately 
agreed to be £130,000. The plaintiffs asked for an order for 
reasonable maintenance out of the estate. 

HARMAN, J., after stating the above facts, said that in 1939 
the testator signed a statement he had evidently been advised 
to sign, having regard to the passage of the Act in 1938, 
attempting to justify his neglect of his wife, by making 
allegations of extravagance and other accusations against her. 
In his lordship’s opinion this was a thoroughly dishonest 
document. The charges were refuted not only by his wife, but 
by his own brother and sister, and there was no room for any 
suggestion that there was any fault on the part of the wife. But 
it was said on behalf of the Crown, as protector of the charities 
claiming the residue, that having lived on £150 for many years 
£250 was a reasonable provision for her in the circumstances. 
In other words, it was said that the worse a man treated his 
wife during his life, the less he need leave her when dead. He 
could not accept such a cynical conclusion. What was 
reasonable maintenance did not depend on the rate of income 
she had been living on, but on all the circumstances of the case. 
It meant a good deal more than mere subsistence, not only food 
but clothing, the house she lived in and money for her pocket. 
The maximum he could allow under the Act was £2,400 a year, 
against which the plaintiffs now got about £280 a year. It 
would not help her to have as much as £2,400 a year, as she had 
not been used to anything like that scale. He therefore proposed 
that the widow’s income, including what she already had, be 
made up to £1,000 a year, which would be subject to tax. The 
daughter, who was earning some money, was to have /100 a 
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year while she was a spinster and her mother was living. These 
increases were to go back to 1946, when the testator died. Costs 


as between solicitor and client would be paid out of the estate. 
APPEARANCES: Pascoe Hayward, K.C., and Harold Lightman 
(Steavenson & Couldwell) ; A.C. Nesbitt (Athey & Son); G. M. 
Parbury (Steavenson & Couldwell) ; A. G. N. Cross, for H. O. 
Danckwerts (Treasury Solicitor). 
(Reported by H. Lancrorp Lewis, Esq.. Barrister-at-Law.] 
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WILL: TRUSTEE APPOINTED DIRECTOR OF PRIVATE 
COMPANY: RIGHT TO REMUNERATION 
In re Llewellin’s Will Trusts ; Griffiths v. Wilcox 
Jenkins, J. 10th February, 1949 

Adjourned summons. 

The testator, who died in 1946, was the chairman of a private 
company, and held the bulk of the shares therein. By his will 
he directed his trustees to retain these shares as long as they 
should think fit and to make arrangements with the company 
for the appointment of his trustees or either of them or other 
perscns as a director or managing director of the company. 
The summons was taken out for the decision of several questions 
arising under the will, and in particular whether two trustees 
who since the testator’s death had been appointed directors 
and one of them a managing director of the company at a 
remuneration voted by the company were, having regard to the 
directions of the will, entitled to retain that remuneration for 
themselves, or whether they were bound to account for it to the 
testator’s estate. 

JeNnKiNS, J., said that the general principle of equity was 
plain, that a trustee could not make any profit out of the 
trust, and it had been fully discussed in two recent cases In ve 
Macadam {1946} Ch.-73, and In ve Gee [1948! Ch. 284. There- 
fore, unless there was something in the testator’s will entitling 
the trustees to retain any remuneration which they might 
receive as director or managing director, the rule must apply, 
but the testator could perfectly well give directions which would 
entitle the trustees to retain such remuneration, and it was often 
a sensible provision to make. Here the will must be construed 
with regard to the articles of association of the company, which 
the testator must be deemed to have known. ‘The articles 
here adopted Table A with modifications and provided for the 
payment of remuneration to directors. The effect of the 
express authority given by the testator to his trustees could 
only mean that they could properly be appointed directors or 
managing director of the company at a remuneration to be 
arranged by the company and to retain that remuneration 
for themselves. The trustees being in complete control of the 
company could fix their own remuneration. 

APPEARANCES : Raymond Jennings, K.C., and B. S. Tatham 
(Haslewood, Hare & Co., for Veale & Co., Bristol) , f°. B. Alcock 
(Gustavus Thompson & Sons); W. F. Waite (Haslewood, Hare 
& Co.) ; Michael Albery (Joynson-Hicks & Co., and for another 
defendant E. F. Turner & Sons); H.O. Danckwerts and Lee 
(The Treasury Solicitor). 

{Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.] 


WILL: RULE AGAINST PERPETUITIES 
In re Gaite’s Will Trusts ; Banks v. Gaite 


Roxburgh, J. 11th February, 1949 

Summons, 

The testratrix gave a legacy upon trust to pay the income to 
Mrs. X for life and after her death to ‘‘ stand possessed of both 
the income and capital thereof in trust for such of her grand- 
children living at my death or born within five years therefrom 
who shall attain the age of twenty-one years or being a female 
marry under that age in equal shares,’’ and she bequeathed a 
share of residue in trust “for such of the grandchildren of 
Mrs. {X] as shall be living at my death or born within five years 
therefrom who shall attain the age of twenty-one years or being 
female marry under that age in equal shares.’’ Mrs. X was 
alive at the date of the death of the testatrix. The court was 
asked to determine whether the reversionary trusts in the case of 
the legacy and the immediate trusts of the share in the residue 
were invalid as infringing the rule against perpetuities 

ROXBURGH, J., said that assuming Mrs. X had a child within five 
years after the testatrix’s death, that child could not possibly itself 
have a child within that period of five years as would be essential 
to qualify for membership of the class. That view did not rest on 
physical impossibility. The Age of Marriage Act, 1929, s. 1, 
provided that a marriage between persons either of whom was 
under the age of sixteen should be void. Therefore, a child of 
Mrs. X born after the death of the testatrix would, at the expira- 
tion of five years of the death of Mrs. X, be under sixteen years 
and could not be lawfully married. Accordingly, the rule against 
perpetuities was not infringed because when interpreting the will, 
regard must be had to the statutory law of England. 

APPEARANCES: Waite, Goff (Nenneth Brown, Baker, Baker) ; 


Boraston (Vizard, Oldham & Co.). 
{Reported by CLivz M. ScumittHorr, Esq., Barrister-at-Law.] 
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OPTION TO PURCHASE LAND : EXERCISE BY EXECUTOR: 
NO CONFLICT OF DUTY AND INTEREST 
In re Mullholland’s Will Trusts ; Bryan v. Westminster Bank, Ltd. 
Wynn Parry, J. 11th February, 1949 

Summons. 

On ist September, 1936, the testator leased to the defendant 
bank certain property for a term of twenty-one years. By the 
lease it was provided that the bank should have the option to 
purchase the demised premises as an estate in fee simple, on the 
condition that during the life of the testator the option was not 
exercisable without his consent, and if the testator died during 
the term of the lease, the bank should have the option to purchase 
by giving not less than three months’ notice in writing. By his 
will dated 26th July, 1937, the testator appointed the bank and 
his widow to be executors and trustees of his will and declared 
that the bank should be entitled to remuneration. The testator 
died on 28th March, 1942, and his will was proved by the bank and 
his widow. By notice in writing dated 11th July, 1946, the bank 
exercised the option and on 31st July, 1947, the property was 
conveyed to the bank by a conveyance made between the bank 
and the widow on the one part and the bank on the other part. 
It was contended on behalf of the plaintiffs, who were beneficiaries 
under the will, that the bank was not entitled to exercise the 
option because by accepting the executorship and trusteeship 
they had placed themselves in a position where their duty and 
interest conflicted. 

Wynn Parry, J., said that the principle that the existence of 
a fiduciary relationship created an inability in the trustee to 
contract in regard to the trust property, did not touch the 
position arising where the contract in question had been brought 
into existence before the fiduciary relationship. In such a case 
it emerged clearly from Vyse v. Foster (1874), L.R. 7 H.L. 318, 
Hordern «. Hordern {1910} A.C. 465, In ve Lewis (1910), 103 L.T. 
495, and Jn ve Macadam {1946} Ch. 73, that the trustee was 
not precluded by the subsequent fiduciary relationship from 
asserting his rights under the pre-existing contract. As regards 
the option there was only one contract between the parties, 
namely, the contract constituted by the lease; the exercise of 
the notice did not lead to the creation of any fresh contractual 
relationship between the parties. The bank was, therefore, 
entitled, notwithstanding its acceptance of the executorship 
and trusteeship of the testator’s will, to exercise the option 
Vyse v. Foster (1874), L.R. 7 H.L. 318, followed ; Aberdeen 
Railway Coy. v. Blakie Bros. (1854), 1 Macq. 401, distinguished. 

APPEARANCES: Upjohn, K.C., and Danckwerts (Lightbounds, 
Jones & Co., for Bryan & Co., Liverpool) ; Milner Holland, K.C., 
and Harold Brown (Potter, Sandford & Co., for W. T. Husband 
and Son. Liverpool). 

[Reported by Crive M. Scumitrnorr, Esq., Barrister-at-Law.] 


BANKRUPTCY : BANKRUPT’S RIGHT AGAINST TRUSTEE 


In re A Debtor (No. 400 of 1940) ; 
ex parte Thé Debtor v. H. Dowdell (The Trustee) 
Harman, J. 14th February, 1949 

Motion. 

The applicant, a bankrupt, moved that the trustee be ordered 
to account for the disposal of certain property, that he be restrained 
from disposing of other property comprised in the bankrupt’s 
estate, that he be removed from office, and for further relief. 

HARMAN, J., in a considered judgment, said that the motion, 
pruned of its more extravagant claims, raised a question of some 
importance in bankruptcy law, namely, to what extent, if any, 
could the bankrupt call on his trustee in bankruptcy to account 
for the management and disposition of the estate. The point 
could only arise where the bankrupt could show that there was or 
would (but for the trustee’s management) be a surplus in the 
trustee’s hands after satisfying in full all the claims of the 
creditors. It was evident from the terms of s. 80 of the Bankruptcy 
Act, 1914, and confirmed by the all-embracing language of s. 105, 
that in appropriate circumstances the court could interfere at 
the instance of the bankrupt to control the actions of the trustee. 
It was not necessary in the present case to attempt to define what 
these circumstances were. ‘They could not, in the absence ol 
fraud, justify interference in the day-to-day administration of 
the estate, nor entitle the bankrupt to question the exercise by 
the trustee in good faith of his discretion, nor hold him 
accountable for an error of judgment. Administration in 
bankruptcy would be impossibie if the trustee must answer at 
every step to the bankrupt for the exercise of his powers and 
discretions in the management and realisation of the property. 
The trustee was not accountable to the bankrupt except for the 
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surplus. It was the right and duty of the trustee to realise the 
property which vested in him, to the best advantage, and it was 
for him alone to decide with the consent of the committee of 
inspection how best the realisation might be made. With all 
that—notwithstanding his interest in the surplus (if any)—- 
the bankrupt was not concerned and had no right to interfere. 
Jarrett v. Barclay’s Bank, Ltd. [1947] Ch. 187, followed. In the 
circumstances, the motion had to be dismissed with costs. 

APPEARANCES: Lindner (Bower, Cotton & Bower); V. R. 
Aronson (J. DP. Langton & Passmore) ; M. Berkeley (Solicitor 
of Inland Revenue). 

[Reported by Ciive M. ScumittHorr, Esq., Barrister-at-Law.] 


WAR DAMAGE: APPORTIONMENT OF COMPENSATION 
FOR LEASEHOLDS 
In re Scholfield, deceased ; Scholfield v. Scholfield 


Romer, J. 16th February, 1949 

Adjourned summons. 

By his will dated 25th May, 1935, the testator, Sidney 
Scholfield, gave a number of freehold and leasehold houses in 
Lee and Deptford upon trust to pay rents, profits and income 
to his children and their issue in certain shares, free of taxes 
and duties. On the death of the survivor of his children all 
the said property was to be sold and divided among his children’s 
issue per stivpes. The trustees were to make provision for 
repairs, but none for depreciation of leasehold terms. The 
testator died in 1942, having four children surviving, some of 
whom had issue. The bulk of the testator’s real property 
consisted partly of freeholds but mainly of leaseholds in Lee or 
in Deptford held for terms, mostly expiring in 1960 or 1962. 
At the date of the testator’s will the average net yearly income 
received was £2,778. Many of these houses suffered serious 
war damage, and some were completely destroyed in 1940-42. 
Claims having been made under the War Damage Act, 1943, 
value payments had been made to the executors by the 
Commission, and the leases had been disclaimed. The net income 
now available for the payments under the will was £1,174 a year, 
much less than that required for the income payments directed 
by the will. The question raised by the summons was whether 
the value payments received in respect of leaseholds destroyed 
were (a) capital, or (b) whether any and what part of them 
ought to be treated as income, or apportioned between capital 
and income. 

RoMER, J., referred to the War Damage Act, 1943, and said 
that it nowhere laid down the manner in which, as between 
tenant for life and remainderman of settled property, payments 
ought to be dealt with. He also referred to the Settled Land 
Act, 1925, ss. 79 and 81, and the Trustee Act, 1925, s. 20 (1). 
Here the income interests contended that the value payments 
should be assimilated to the proceeds of sale of settled lease- 
holds, while on behalf of the remaindermen it was argued 
that the payments were similar to insurance moneys. In his 
opinion they were neither, though they resembled the latter 
more than the former. Here the testator was at pains to 
ensure that the benefits incidental to the leaseholds he owned 
should expire with the leases; nothing was to be preserved for 
those interested in corpus. The rights of beneficiaries should 
survive the destruction of the property from which they derived 
an income, and there appeared to be no statutory requirement 
to prevent this, and there was no previous decision of the court 
on the question. Treating the value payments in the same way 
as the leaseholds from which they were derived, and after 
recouping to corpus any contributions made by capital under 
the Act, each value payment should, following the principle 
of Askew v. Woodhead (1880), 14 Ch. D. 27, be invested in the 
purchase of an annuity for the unexpired period of the leasehold 
property in respect of which it was made at the date when the 
damage occurred, such annuities to be applied by the trustees 
as if they were rents, profits and income arising from the 
leasehold properties of the estate. 

APPEARANCES: . Cozens-Hardy Horne; G. 
J. A. Wolfe (Hawker & Webb for all parties). 


{Reported by H. LAnGcrorp Lewis, Esq., Barrister-at-Law.) 


KING’S BENCH DIVISION 
INCOME TAX: PURCHASE OF BOOK DEBTS 
Harry Hall, Ltd. v. Barron (Inspector of Taxes) 
Croom-Johnson, J. 21st January, 1949 
Case Stated by the Income Tax Special Commissioners. 
The appellants were a company of tailors. Included in an 
assessment to income tax made upon them was the unexpected 
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excess of the sum realised by the collection of certain book debts 
over the sum paid by them in buying those debts. That purchase 
was part of the transaction whereby the company took over the 
tailors’ business of their predecessors, and the debts in question 
were owing either to the former company, or to the receiver for 
the debenture-holders of that company. The Special 
Commissioners confirmed the assessment, and the company 
now appealed. 

CrooM-JOHNSON, J., said that, if he had been left to his own 
unassisted judgment, he would have found it difficult to determine 
on which side of the line this transaction lay, whether it was the 
realisation of a capital asset, which would not attract income 
tax, or, as the Commissioners had held, a trading transaction, 
the profits of which must be taxed. His lordship referred to Assets 
Co., Lid. v. Forbes (1897), 3 Tax Cas. 542; MacKinlay v. Jenkins 
(1926), 10 Tax Cas. 372; I.R.C. v. George Thompson & Co., Ltd., 12 
Tax Cas. 1091, at p.1102; Rees Roturbo, etc., Ltd. v. Ducker (1928), 13 
Tax Cas. 366; Beams v. Weardale, etc., Ltd. (1937), 21 Tax Cas. 204, 
and Imperial Tobacco Co., etc., Ltd. v. Kelly (1943), 25 Tax Cas. 292, 
and said that, notwithstanding that the assessment in question in 
which the disputed item was included wasan assessment on the com- 
pany in the way oftheir tradeas tailors, it was impossible tosay that 
there was no evidence on which the Commissioners could reach 
their finding, or that they had misdirected themselves in law. 
By the process of realisation the company were, as a matter of 
fact, dealing with the debts in such a way that it was impossible, 
in his opinion, to hold that it was merely a solitary turnover of 
a capital asset. But he rested his judgment on the above- 
mentioned impossibility of impeaching the Commissioners’ 
decision. Appeal dismissed. 

APPEARANCES : Graham-Dixon (Long & Co.) ; 
and Hills (Solicitor of Inland Revenue). 

{Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


LIMITATION : ACKNOWLEDGMENT OF DEBT BY 
BALANCE SHEET 
Jones v. Bellegrove Properties, Ltd. 
Birkett, J. 4th February, 1949 


Donovan, K.C.., 


Action. 


In 1936 the plaintiff lent the defendant company £1,807. In 
November, 1938, a firm of auditors prepared accounts relating 
to the company. The capital account contained an item ‘“‘ cash 
creditors ’? made up of the amounts owing by the company to 
the directors, including £1,807 to the plaintiff. In 1945, control 
of the company was acquired by one Silver who, Birkett, J., 
found, was aware of its debt to the plaintiff. In December, 1945, 
at the annual general meeting of the company the auditors 
produced the accounts, including balance sheets as at 21st May, 
1939, 1940, 1941, 1942, 1943 and 1945, showing the figure 
£7,638 under the heading “sundry creditors.” That figure 
included the £1,807 owed by the company to the plaintiff. The 
plaintiff brought this action claiming repayment of the £1,807, 
but the company denied lability and contended that the debt 
was barred by the Limitation Act, 1939. By s. 23 (4) of the 
Act, ‘where any right of action has accrued to recover any 
debt . . . and the person liable therefor acknowledges the claim 
... the right shall be deemed to have accrued on and not before 
the date of the acknowledgment. ..". Buys. 24, “ (1) Every such 
acknowledgment . . . shall be in writing and signed by the person 
making the acknowledgment. (2) Any such acknowledgment 
... May be made by the debtor’s agent to the creditor or hisagent.’’ 

BirKETT, J., said that it had been argued for the company 
that the balance sheets with their item of sundry creditors 
were not a clear admission of liability to anyone and so did not 
constitute an acknowledgment within the Act of 1939, and that 
the statement of that item was a mere statement of fact as to 
assets and liabilities made to shareholders and not to creditors. 
His lordship referred to the speech of Lord Sumner in Spencer 
v. Hemmerde [1922] 2 A.C. 507, at p. 532, and said that, citing 
Bowring-Hanbury’s Trustee v. Bowring-Hanbury {1943} Ch. 104, 
counsel for the defendants had argued that the statement of 
sundry creditors in the balance sheet was akin to the mere 
statement of facts made in an affidavit to the Inland Revenue 
authorities. It was also argued that the statement was no 
acknowledgment because the plaintiff’s name did not appear in 
the balance sheet and no specific sum out of the total of £7,638 
was allotted to him. Oral evidence to show that the £7,538 in 
fact included the £1,807 owing to the plaintiff was admissible: 
Hartley v. Wharton (1840), 11 Ad. & El. 934. In Re Allantic, etc., 
Manufacturing Co., Ltd. [1928] Ch. 836, Clauson, J., held that an 
issue of balance sheets constituted, in the circumstances, asufficient 
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acknowledgment of a company’s indebtedness to the plaintiff 
and the other debenture holders. In Read v. Price {1909} 
2 K.B. 274 it was held that parol evidence was admissible to prove 
the contents ofa written acknowledgment which had been lost. 
He (his lordship) therefore held that the balance sheets of 
the defendant company for the years 1939 to 1945 inclusive were 
a sufficient acknowledgment within the meaning of the Act of 
1939. The argument was unacceptable that the plaintiff had 


SURVEY OF 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read First Time :— 
Juries Bill [H.C.] 
Tenancy of Shops (Scotland) Bill [H.C.] 


[22nd February. 
(23rd February. 


Read Second Time :— 
American Aid and European Payments (Financial Provisions) 
Bill [H.C.] (22nd February. 
Clydebank Burgh Order Confirmation Bill [H.C.} 
{22nd February. 
Export Guarantees Bili [H.C.] (24th February. 
Minister of Food (Financial Powers) Bill [H.C.] 
(24th February. 
Read Third Time :— 
Cinematograph Film Production (Special Loans) Bill [H.C.] 
(22nd February. 
Tyne Improvement Bill [H.L.] (24th February. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time :— 
British North America Bill [H.C.] [22nd February. 
To confirm and give effect to Terms of Union agreed between 
Canada and Newfoundland. 
Read Second Time :— 
22nd February. 
22nd February. 
22nd February. 


Barnsley Corporation Bill [H.C.] [ 
British Transport Commission Bill [H.C.] { 
Colonial Naval Defence Bill [H.L.] [ 
Consular Conventions Bill [H.C.] {23rd February. 
Halifax Corporation Bill [H.C.] [22nd February. 
Prevention of Damage by Pests Bill [H.L.] {23rd February. 
Social Services (Northern Ireland Agreement) Bill [H.C.] 
[22nd February. 
Swindon Corporation Bill [H.C.} {22nd February. 


B. DEBATES 


In the debate on the Second Reading of the Adoption Bill, 
Mrs. LEAH MANNING suggested that it ought to be possible for an 
unmarried woman to adopt a child, and Mr. Parker thought 
that the child should be away from the mother in the hands of an 
adoption society before it went to the adopting parents so that 
she could have an opportunity to reconsider her position. 
Sir THoMAS Moore complained that cl. 4 (which enables married 
persons to give evidence as to marital intercourse where the 
question of the paternity of a child is in dispute) enabled married 
couples to bastardise their children. Mrs. NicHor said that 
mothers were often induced to sign adoption agreements when 
they were in distress, and thought that the Bill should require 
a confirmation of such agreement from the mother not sooner 
than three months later; she would also like to see private 
persons prohibited from acting as adoption agencies. Mrs. GANLEY 
particularly welcomed the extension of the law to permit of 
adoption of children of alien birth. Mr. Gace said he would like 
to see included in the Bill a provision that the child took the 
nationality of its adopter. Mr. JANNER supported the clause 
obviating the rule in Russell v. Russell, because the expense of 
obtaining proof of non-access aliunde was often quite prohibitive. 
He would also like to see provision made whereby insurance and 
other moneys and property left by an adopted child went to its 
adopters and not to its natural parents, and in default to the 
Exchequer. Mr. BEN Levy hoped that the strictest anonymity 
would be preserved for the adopting parents in all courts. 
Speaking for the Government, Mr, YounGER welcomed the 
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only been present at the annual general meeting in December, 
1946, as a shareholder and not as a creditor of the company so 
that the communication made by the balance sheets was not an 
acknowledgment made to him as a creditor. Judgment for the 
plaintiff for £1,807. 

APPEARANCES ; Marshall, K.C., and I. H. Jacob (Harold Miller 
and Fraser for Weigall & Inch, Margate); S. Terrell (Kenneth 


Brown, Baker, Baker). 
(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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Bill and said that no doubt in Committee it would be possible 
to introduce a number of amendments which would improve the 
Bill. [18th February. 


During the debate on the Second Reading of the Married 
Women (Maintenance) Bill, Mrs. BARBARA CASTLE suggested 
that it was illogical to fix a limit to the relief, and that the court 
should have power to award the wife a percentage of her husband’s 
earnings. Mr. JONEs thought that there should be an appeal 
to quarter sessions rather than to the Probate, Divorce and 
Admiralty Division with all its attendant expense. He also 
suggested that where a husband defaulted the wife should be able 
to get her allowance from the Assistance Board which would, with 
its greater resources, be able to recover the amount from the 
husband. Mr. YouNGER welcomed this Bill also on behalf of the 
Government. [18th February. 

C. QUESTIONS 

Mr. BaRNEs stated that he intended shortly to lay before the 
House certain amendments to the regulations governing 
pedestrian crossings based on the report of the Committee on 
Road Safety. One would be to the effect that drivers approaching 
controlled crossings would, when the lights were in their favour, 
normally have precedence over pedestrians. On uncontrolled 
crossings the pedestrian would still have precedence. He had 
also asked the Road Research Laboratory to ascertain whether a 
warning line on the approach side of an uncontrolled crossing 
would be useful to warn drivers to give way to pedestrians 
already on the crossing and to warn pedestrians that it would 
not be safe to cross after a vehicle has crossed the line. He did 
not favour the suggestion that pedestrians should signal their 
intention to cross. {21st February. 

Mr. CHuTteR EDE stated that there was a case for the 
examination of the laws relating to London taxicabs when there 
was time available. {24th February. 


Mr. MARSHALL asked what regulations the Minister of Town 
and Country Planning had made defining who pays the develop- 
ment charge in respect of mining operations carried on under a 
mining lease; and asked whether this charge was additional 
to the royalty payable to the person prior to the passing of the 
Town and Country Planning Act, 1947. Mr. SILkin replied 
that in most cases no development charge was payable in respect 
of mining operations carried out up to the end of June, 1951, 
because the Town and Country Planning (Minerals) Regulations, 
1948, gave exemption. Thereafter the mining operator had to 
pay the charge, but the regulations enabled the royalty payable 
under the lease to be adjusted. Hence in most cases the total 
of development charge plus royalty did not exceed the royalty 
formerly payable. In some cases it might be more where the 
royalty payable before the Act was below the current market 
level, and in such cases the mining operator could claim on the 
£300 million and had been promised preferential treatment. 

[22nd February. 

Mr. BLENKINSOP stated that an increase in the permitted 
amounts of loans by local authorities under the Small Dwellings 
Acquisition Act was under consideration in connection with the 
new Housing Bill. {22nd February. 

In replying to a question by Mr. Piratin, Mr. BEVAN gave a 
list of powers which have been added to and taken from county 
councils, county boroughs, municipal boroughs, metropolitan 
boroughs and district councils as a result of legislation during 
the present session. {22nd February. 

Mr. STEELE stated that it was the general practice of the 
Ministry of National Insurance to give information to the police 
in assisting them to trace a husband who had deserted his wife 
and family leaving their maintenance to National Assistance, 
and for whose arrest a warrant had been issued. 

[22nd February. 

The ATTORNEY-GENERAL stated that responsibility for the 
appointment and dismissal of justices of the peace rested with the 
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Lord Chancellor, except in the County Palatine of Lancaster, 
where it rested with the Chancellor of the Duchy. They had 
Advisory Councils throughout the areas whose duty it was to 
advise them of any unsatisfactory conduct by a justice and the 
police had instructions to inform the Lord Chancellor immediately 
any justice was convicted of any offence. {22nd February. 


STATUTORY INSTRUMENTS 
National Insurance (Industrial Injuries) (Prescribed Diseases) 

Amendment Regulations, 1949 (S.I. 1949 No. 230). 

This regulation adds poisoning by beryllium to the schedule 
of diseases and injuries against which protection is afforded by 
the National Insurance (Industrial Injuries) Act, 1946. 

Motor Vehicles (Third Party Risks) (Amendment) Regulations, 

1949 (S.1. 1949 No. 253). 

These regulations extend to certificates of insurance, certificates 
of security or covering notes intended to be effective in Jersey 
or Guernsey the modifications of the prescribed forms provided 
for in para. (3) of reg. 5 of the Motor Vehicles (Third Party 
Risks) Regulations, 1941. 

Pneumoconiosis (Medical Arrangements) 

Regulations, 1949 (S.1..1949 No, 239). 
Retail Bespoke Tailoring Wages Council (England and Wales) 

(Constitution) Order, 1949 (S.I. 1949 No, 251). 

Central Co-ordinating Committee (Retail Trades and Hair- 

dressing) Order, 1949 (S.I. 1949 No. 207). 

British Transport Stock (Amendment) Regulations, 1949 

(S.I. 1949 No. 163). 

Breathing Apparatus, Etc. (Report on Examination) Order, 

1949 (S.I. 1949 No, 189). 

Primary and Secondary Schools (Grant Conditions) Amending 

Regulation No. 6, 1949 (S.I, 1949 No. 250). 


(Modification) 
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PARLIAMENTARY PUBLICATIONS 


Licensing (Amendment) (Tied Houses) Bill. (House of Commons 

Bills, Session 1948-49, No. 63). 

This Bill, the main purposes of which have already been noted 
(ante, p. 90), also seeks to provide that no possession order should 
be made against a tenant or manager of a public-house unless the 
court 1s satisfied that the application for an order is not an 
indirect way of enforcing an agreement tying a house, and that 
the making of the order would not prejudice the customers in the 
choice of brands of intoxicating liquor. 


NON-PARLIAMENTARY PUBLICATIONS 
Town and Country Planning (General Development) Amend 
ment Order, 1949 (Ministry of Town and Country Planning 

Circular No. 66). 

This explanatory circular gives advice in answering the 
questions : ‘‘ Is development involved in a proposed operation ?”’ 
and ‘Is permission required for the proposed development ?”’ 
Explanation is also given of the correction in the Order of certain 
defects in the wording of the Town and Country Planning (General 
Development) Order, 1948, 


Tree Preservation Orders (Ministry of Town and Country 
Planning Circular No. 66). See ante, p. 137. 


Changes Necessary as a Result of the Withdrawal of Bank 

Facilities (Ministry of Health Circular No. 10/49). 

This circular gives advice to the finance officers of local 
authorities on steps to be taken in consequence of the banks 
withdrawing on Ist April the facilities which they gave to local 
authorities and large businesses whereby the banks met only 
cheques which the authorities certified in lists as having in fact 
been drawn. 


ANCIENT AUTHORITIES 


CONTROVERSY has been produced in the Church Assembly during 
the consideration of the Bishops (Retirement) Measure, which has 
been attacked by the Bishop of Birmingham. This measure, 
Dr. Barnes is reported to have said, might well lead to the trial 
by a tribunal of bishops, and the forced retirement, of a colleague 
‘ for expressing disbelief in Jonah’s whale or Noah’s ark.’’ Other 
remarks by his Lordship in the course of his address appeared to 
imply that a belief in the literal truth of every detail of the story 
of Adam and Eve is not essential as a basis for the religious life. 


We forbear to enter into the merits of the theological questions 
involved ; but in case this controversial measure should come 
before Parliament it may be well to point out that the early 
chapters of Genesis contain a great deal of matter which provides 
valuable examples of the application of legal principles—some of 
them of great topical interest. 

To take an outstanding example, the plucking and eating of 
the fruit of the Tree of Knowledge, though not larceny at common 
law, would have been a statutory offence under s. 8 (3) of the 
Larceny Act, 1916, and would have involved sanctions under the 
criminal law. The serpent was clearly an accessory before the 
fact, if not a principal in the second degree. From the civil 
point of view the behaviour of Adam and his wife constituted a 
clear breach of covenant under the terms of their tenancy, and 
eviction followed in due course as a just retribution. 


The story of Cain and Abel affords an early example of culpable 
homicide which the courts would have had no difficulty in treating 
asacase of murder. It seems obvious that no defence could have 
been raised to reduce the finding to one of manslaughter or any 
lesser crime ; and the fact that the death penalty was not inflicted 
is at once a tribute to the humanity of the times and an indication 
of the increased severity of the modern law. 

This humane tendency is again reflected in the story of Noah. 
Notwithstanding the dire perils with which he and his family 
were faced on the approach of the great deluge, this patriarch 
was concerned to take on board the ark not only his human 
friends but also as many animals, both tame and wild, as could 
be crowded within it. The sponsors of the recent private 


members’ Bills in the interests of animal welfare may well have 
taken his example to heart. How far the present-day generation 
have fallen from those lofty ideals is exemplified by the prompt 
rejection by the Commons of the Bill which sought to abolish 
“blood sports ’’—a rejection which calls to mind George Eliot's 
gibe in The Mill on the Floss regarding Tom ‘Tulliver—‘* the 
sort of boy who is usually described as ‘ fond of animals ’—that is, 
fond of throwing stones at them.” 

Passing on a few generations, the lawyer may regard the history 
of Jacob and Esau as providing a strong case for the setting aside 
ofa residuary bequest on the ground of fraud and undue influence. 
It has been established since Kennell v. Abbott (1799), 4 Ves. 802, 
that, ‘‘ where a legacy has been given toa person under a particular 
character which he has falsely assumed for the purpose of 
obtaining the bounty, and which alone is sown to be the motive 
of the bounty, the donee cannot avail himself of the legacy.” 
Esau should certainly have been advised to seek the equitable 
remedy to restore his birthright. 

The aspersions cast on Joseph’s conduct by the wife of Potiphar 
do not seem to have involved him as an alleged co-respondent in 
any matrimonial proceedings, though he appears as a result to 
have languished for some time under sentence of imprisonment. 
His subsequent activities in the véle of diviner of the Pharaoh's 
dreams were calculated, one might imagine, to involve him in 
trouble under the Vagrancy Acts; perhaps, however, the 
technique he employed was that of psycho-analysis, and in any 
case his predictions were justified by subsequent events. 

The subsequent episode of planting the silver cup in Benjamin’s 
baggage is more discreditable, and ought undoubtedly to have led 
to an action on his part for slander and false imprisonment. The 
dispute appears to have been happily resolved and the claim was 
no doubt settled on satisfactory terms. 

These few examples are adduced to indicate that parts of the 
early history of the human race, though regarded by some present 
day divines as of doubtful theological value, may yet be useful 
to students as illustrative of legal points. Ix oriente lux—et lex 

Avi. B. 





Mr. George Dickson, a junior partner in the firm of Dickson, 
Barnes & Dickson, solicitors, of Chester, was married on 
16th February to Miss Eileen Margaret Hatt-Cook, of Hoole, 
Chester. The bride’s father, Mr. G. Hatt-Cook, is a Chester 
solicitor and was formerly in practice at Leamington Spa. 


Mr. E. G. B. Fowler has resigned from the post of Deputy Clerk 
to the Leicester County Magistrates. Mr. Fowler has had 
nearly fifty years’ service as clerk and deputy clerk. He will 
continue to act as Leicester City Coroner and Clerk to the Rutland 
Magistrates. 





THE 


NOTES AND NEWS 


Professional Announcements 
Mr. ALLAN DEANS Brown and Mr. CHARLES ANGUS ANDERSON 
announce that they have begun practice in partnership together 
under the firm name of Anderson & Brown, at Ridley House, 
27 Ridley Place, Newcastle upon Tyne, 1. 


Honours and Appointments 

Mr. R. C. L. Grecory, of the County Courts Branch of the 
{ord Chancellor’s Department, has been appointed Secretary of 
the Supreme Court Committee on Practice and Procedure in 
succession to Mr. Hume Boggis-Rolfe. 

Mr. J. S. BArNes has been appointed acting solicitor to the 
Gas Light & Coke Company. He was admitted in 1936. 

Mr. E. J. Bowrks has been appointed Assistant Town Clerk 
of Wembley. He was admitted in 1940. 

Mr. GruFFypbD Davirs, of Tonfana, Towyn, Merioneth, has 
been appointed Assistant Solicitor to the Welsh Board of Health, 
Cardiff. 

Mr. K. GoopacreE has been appointed Deputy Town Clerk of 
Leicester. He was admitted in 1934. 

Mr. E. Ditton-JONEs, solicitor and clerk to the Amlwch Urban 
Council, has been appointed to the post of Coroner for Anglesey. 
He was admitted in 1936. 


Mr. J. KeitH RicHMOND has been appointed to the legal 


department of Gloucestershire County Council. 


The Colonial Office announces the following appointments : 
Mr. FE. N. Eapuna, Crown Counsel, Nigeria ; Mr. F. P. KEYSALL, 
Resident Magistrate, Zanzibar; Mr. E. G. HALLIWELL, Assistant 
Administrator-General, Lands and Mines Department, Tangan- 
yika; Mr. R. A. Nepp, Magistrate, Nigeria; Mr. A. E. Orrto, 
Land Officer, Lands and Mines Department, 
Mr. J. J. Rear, Land Officer (Settlement), 
and Mr. E. J. Stiven, Administrator-General, 


Assistant 
Tanganyika ; 
Tanganyika ; 
Zanzibar. 


Personal Notes 
Mr. J. B. 5. Attlee, solicitor, of Romsey, has been elected 
Mayor of Romsey for the coming year. 


An American red oak was planted on 21st February by the 
American Consul in Bradford in Greenhead Park, Huddersfield, 
in memory of Paul Harris, the Chicago lawyer, who founded the 
Rotary movement in 1905. 


Mr. T. A. McLoughlin has left Chester to take up a partnership 
in private practice in London. 

Mr. T. H. Pearson, formerly chief clerk in the Bradford Town 
Clerk’s department, celebrated his eighty-sixth birthday on 
24th February. 

Mr. S. Widdicombe, who recently retired from the office of 
Town Clerk of Newbury after twenty-seven years, was last week 
presented with a Staunton ivory chess set, suitably inscribed, 
and a chess clock, gifts from a wide circle of friends. Members of 
Newbury Town Council presented Mr. Widdicombe with a radio 
set and colleagues on the municipal staff gave him an antique 
walnut-frame elbow chair in damask. 

Mr. F. M. Welsford, Mr. R. T. D. Stoneham, C.C., and Mr. K. 
Macrae Moir, M.C., T.D., have been elected Assistants to the 
Court of the Worshipful Company of Solicitors of the City of 
London. 


Miscellaneous 

The series of articles on the Town and Country Planning 
Act, 1947, by ‘‘ R.N.D.H.,”” which has been appearing in THE 
SoticiTors’ JOURNAL for the past two years, is shortly to be pub- 
lished in booklet form under the collective title “‘ The Solicitor’s 
Guide to Development and Planning.”” Mr. R. N. D. Hamilton, 
solicitor, author of the series, has used his original articles as the 
base on which the booklet has been planned. These have been 
largely rewritten and expanded and some new sections added, 
The booklet is to be published by The Solicitors’ Law Stationery 
Society, Ltd., early in March. New subscribers to THE 
SoticiTorS’ JOURNAL, who were unable to obtain copies of the 
issues concerned, will be particularly interested. 
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The Institute of Public Administration has announced that 
the Chancellor of the Exchequer proposes to grant the Institute 
£6,000 a year for a period of three years. 


The Worshipful Company of Solicitors of the City of London 
has announced that the United Guilds Service will be held at 
St. Paul’s Cathedral on Wednesday, 30th March, at noon. 
Tickets should be available in the middle of March, and application 
for them can be made to the clerk in due course. 


The Livery Dinner of the Worshipful Company of Solicitors 
will be held on Monday, 16th May, at the Mansion House. Full 
details will be announced later. 


Wills and Bequests 
Mr. G. I. O. Briggs, solicitor, of Radlett, left £29,265, net 
personalty £28,667. 
Mr. H. T. Blake, managing clerk for fifty-two years with 
Messrs. Watterson, Moore & Co., solicitors, of Cheltenham, left 
£7,526 10s. 6d. 


Mr. G. E. Fergusson, solicitor, of Dewsbury, left £19,912, net 
personalty 417,054. 


OBITUARY 


Mr. H. M. DAWSON 
Mr. Herbert Milner Dawson, solicitor, of Bradford, died on 
22nd February, aged 72. Mr. Dawson was Clerk of the Peace 
for Bradford and a West Riding county councillor. He was 
admitted in 1900. 
Mr. H. A. EASTON 
Mr. Herbert Augustus Easton, solicitor, of London Wall, 
E.C.2, died on 12th February, aged 69. Head of the firm of 
William Easton & Sons, he was Master of the Solicitors’ Company 
in 1946. Mr. Easton was admitted in 1902. 


Mr. R. A. JONES 
A. Jones, solicitor, of Clydach and Swansea, died 
He was admitted in 1906. 


Mr. R. 
recently, aged 67. 


Mr. H. J. KEMP, O.B.E. 


Mr. Harry John Kemp, O.B.E., former assistant solicitor, 
Ministry of Agriculture and Fisheries, died on 10th February. 


Mr. J. LAMB 
Mr. James Lamb, solicitor, of Glenlyon, Nairn, Scotland, died 
on 12th February. 
Mr. F. C. MINSHULL 
Mr. Francis Cecil Minshull, Town Clerk of the City of 
Birmingham, died on 15th February, aged 59. He was admitted 
in 1914. 


Mr. C. MORGAN 
Mr. Charlton Morgan, formerly solicitor of Sunderland, died 
recently in London. 
Mr. F. L. NEVE 
Mr. Frank Lethbridge Neve, who died recently at Chorleywood, 
was for a long time associated with Messrs. Neve, Beck and Kirby. 
solicitors, of Lime Street, London. 


Mr. L. STANDLEY 
Mr. Lionel Standley, solicitor, of Wymondham, Norfolk, and 
of Norwich, died on 9th February, aged 67. He was admitted 
in 1906. 
Mr. L. R. WHARTON 
Mr. Lawrence R. Wharton, solicitor, of Heckmondwike, Yorks, 
died recently, aged 63. He was admitted in 1907. 
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